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Abstract:

Democratic transition in South Africa has seen dempevelopments over who
controls communications. Unlike the Apartheid efraagist state control, aspirations
for a nonracial and pluralistic landscape havedirpeen fulfilled. However, the
democratic period saw increased involvement by gowent in communications
policy making, and a decline in participatory ofgpaities and processes. This has
reflected a desire by government to steer commtioicafor reasons that are
professedly “transformational” or developmentalgievf in effect not always such),
and which are also sometimes politically self-sagvi

In overview, the post-Apartheid government’s conmeiht to a mixed economy has
come to entail the inherently contradictory apploat“managed liberalisation” in
the communications arena. In turn, this has alergboth space and cause to
(mainly) elite interests to contest a range ofgoinatters. The institutions of
parliament and the communications regulatory aitthbave been sites of this
contestation. Opposition to government, changicgrielogies that complicate
attempts at regulation, the inexorable marketisadiothe arena as a result of the
liberalisation leg of the equation — all these halg® seen many instances of
government having to temper its managerial inclomet The contemporary reality
therefore is one of elite pluralism, with a vibraliersity of actors even if civil
society is far from having the influence it oncelha

These developments are evident especially in reggodblic broadcasting where the
SABC has been contested in terms of its politiedependence, transformational role,
editorial policies, business model and license tas$. There has also been major
contestation around policy and law concerning titeependence and authority of the
regulator, the power of the minister, and commurooa convergence. Technological
and market dynamics in all of this presage a futdireontinuing, even intensified,

elite contestation, with government role ultimate&ing diminished — for both better
and worse.

1. Introduction:

Racial politics dominated media under Apartheidpaoblind money is what had
come to matter at the threshold of South Africesand decade of democracy (see
Fourie, nd; Netshitenzhe, 2004; Wasserman, 2004%. does not mean an absence of
policy and politics: the intense commercialisatidrthe country’s media, and



especially broadcasting, is a function of spe@fticies and laws, and their practical
effect, and of contestation around these. Thabtaket increasingly rules in South
African media does not mean the absence of pdlititaices and contestations.
Further, the market dispensation does not autoaiitiexclude state attempts to
control media politically nor a scenario of corgacollaboration of a
propagandistic nature between media and governniémiever, in practice, the
configuration in South Africa does ultimately dingih the power of the state over the
communications landscape, and it is more likelpagoetuate elite pluralism rather
allow for control of communications by a consolethtuling bloc of whatever racial
complexion.

This paper assesses the post-Apartheid commumsagiavironment, mainly as
regards media and to a lesser extent telecommigmnsaftrom its origins in
“negotiated liberalisation” (Horwitz, 2001a, 2001k)focuses on how South Africa
evolved from a “progressive” policy environmenthvparticipatory and deliberative
stakeholder politics, to a top-down, state-direditeeralisation mainly in the interests
of industry, which increasingly means the market,the state, dominates the
communications environment.

Commentators like Harber (2005, 2006b) see thituéen in liberal terms. For
instance: “Every few years, it seems, the mandarfim®@mmunication make a bid to
take power away from the broadcasting regulatbe [hdependent Communications
Authority of South Africa — GB], Icasa. The pattdras been regular: they table a new
Bill that lessens Icasa’s independence, every tngpsayer goes to parliament and
unanimously and unequivocally warns that this isamstitutional, damaging to our
broadcasting industry and against everything wepegaching to the region, the
continent and the world about the need for indepenhtegulation” (Harber, 2006a).
To caricature this perspective slightly, it readsith African post-Apartheid history
as evidencing the existence of a power-hungry sigltd at bay by a communications
industry seeking freedom. Civil society is notgngiicant force in this, and media
and telecommunications are in effect separate aréavernment reluctantly
concedes to liberalisation because it is pressiealithough it would really prefer a
commandist model in relation to communications, @edreal inclination frequently
comes to the fore.

Such a perspective is altogether too simplistientails an aprior assumption of a
predictably control-seeking government (i.e. amtirdcratic) that inexorably moves
towards suppression of an independent media (prwedeatic) as well as stifling
telecommunications development through state-cthetteehicles. An alternative
paradigm is a “social democratic” position that \‘aoread the asstate merely seeking
to do its duty through intervening to ensure “tfammation” of the legacy inequities
of Apartheid. A fourth (Marxist) account sees titina as a captured state and
corrupted ANC increasingly acting in alliance withpital to promote a pro-profit
market landscape for the benefit of a mixed-raaddieiclass. This paper
acknowledges the insights to be had from each petisg, but concludes that a
liberal pluralist assessment more aptly graspsiyimnamic at play. It tracks how
government strategy both embraces liberalisatiahedrthe same time seeks to
control the process, and how this contradicatiaoants for the substantial (elite)
contestation that has occurred. The predictiohas ltberalisation will increasingly



reduce scope for government interventions for wieateeason — political, promoting
class inequality or delivering on transformation.

The narrative begins by sketching the situatioorgo 1994, and goes on to assess
the changes since then, largely through a peritdisénked to different Ministers of
Communication. The political and legislative meedrwvironment in general is
examined, with special attention to various sigaifit moments of contestation. Four
phases are identified. The first is sees a govenhimends-off approach in which the
regulator rules pretty much autonomously; the sdc@es the state gaining strong
control over telecommunications and also insistinga policy-making role regarding
broadcasting. Although checked by various forcakiastitutions, the third phase
involves increased governmental intervention -afoange of reasons (some narrowly
political and related to promoting government, esh@ore related to transforming
race and class deprivations). The fourth and ctiplase sees market forces playing
an ever greater role, with the influence of botltesand civil society comparatively
diminishing into the future. This scenario doesfudy meet the interests and
aspirations of any single interest group (whettmegnment, parliament, regulator,
business, civil society, citizens or consumers),itas a reality likely to endure.
Market relations, with all their pro’s and con’sjlveecome ever more central to the
communications landscape.

2. The Apartheid media landscape

The years preceding the 1994 first democratic ielestalready laid the foundations
for the future environment. In legal terms, thécsirontrols of the 1970s and
especially the 1980s State of Emergency years tvaie ¢o an end. As regards
economics, the vast majority of media was commbéseid, with the SABC also
financed largely through advertising. These aspemt® persisted in the media
environment — and been the subject of ongoing stetien. Telecommunications in
1994 was a separate field from media, but had seemprivate cellular companies
being licensed, and was soon to be followed byp#ré-privatisation of fixed line
operator, Telkom (see Horwitz, 1997).

The ANC in 1992 did not give much attention to ¢el@munications policy, but it
did draw up a media policy that included a doseew-liberalism which stood
uneasily with a control-oriented tendency withie tirganisation. However, in the
wake of the collapse of Eastern European socialisnad to be generally conceded
that a degree of private pluralism was essentidetaocracy. A state-controlled
media landscape was discredited. Neo-liberalism mksant that substantively off the
ANC'’s agenda was any idea of public-funding forglets media (or any vision of
the fringe “alternative press” emerging as the naainstream). However, reflecting
ANC populism plus civil society input, the policisa included some participatory
policy thrusts such as access for all to media,aaeéss to information. It further
specified that media freedom needed to be compldday conscious effort to
ensure its benefit was not limited to debates anaitgs. Many of these policy
positions were to either inform, or to be amendgdiotual practice of the ANC-
dominated government in the years after 1994.

3. First phase: hands-off by gover nment




After the ANC came to power, it had priorities athlean communications. For
example, it took six years to legislate on its asae information policy, and to
actualise the constitutional right to freedom dbimation, with the Promotion of
Access to Information Act (2000). The terrain ofmarate print media escaped major
attention altogether — in part due to the immunitga constitutionally-enshrined right
to freedom of the media and to the wider balanderaies. One exception was
broadcasting, having been largely a state-monapadier Apartheid, and which was a
clear candidate for early changes — but even hmrergment would play little role in
the early years.

As Horwitz (2001a, 2001b) has tracked, the broadeaslscape that emerged post-
Apartheid had its roots in contestations that begpueral years earlier (see Tleane
and Duncan, 2003; Minnie 2000). An historic compigerin 1993, also reflecting a
balance of power at the time, took broadcastingobthie political power stakes.
Thus, the National Party agreed to relinquish adrtf SABC ahead of the election,
in return for the ANC committing to the same afte poll. Civil society was not just
an equal partner in this negotiated resolutioalsib brokered the deal and drafted the
legislation. A year before the elections, the SAB&S restructured, in that its board
was appointed by the President on recommendatipartibment after public
interviews with potential candidates. What also eyed as guarantor of the
compromise was the location of substantial powehénhands of a broadcast
regulator, whose independence was enshrined ih388 interim democratic
constitution and retained in the final 1996 constin. This arrangement had already
been given practical effect in 1993, in the fornited Independent Broadcasting
Authority (IBA) Act that year.

In the post-election period, the then Ministerte hewly-created Department of
Communications (DoC), Pallo Jordan, adopted a kands-off approach, and the
early development of policy was, in effect, decaliged to the IBA. As reviewed
below, the IBA thus became the key player in comigations policy in the early
post-Apartheid period.

Significantly, the IBA Act had called for an inquimto the viability of public
broadcasting, cross-media ownership rules, and tmgdent provisions, the findings
of which would guide licensing policy and practi@nce constituted, the IBA
proceeded with what became known as “the Tripleihyt An indication of the
participatory nature of this policy developmengstavas that 105 written and 35 oral
submissions were made to the regulator (IBA 1995).

The IBA Act and the Triple Inquiry report (IBA 1996ut into effect a policy of a
three sector broadcast landscape characterisdad®y kinds of licensing — public,
private and community. The philosophy was thattkinee would be complementary.
In fact, as is noted below, the reality was mucherszctor competitive in terms of
audiences and advertising, and it was also lesiadise in regard to content. One
especially significant policy element in the Triphejuiry report was its assessment
that broadcast pluralism would benefit from prisatg SABC’s more commercially-

1. The only real policy initiative from the new gamment in its early years was outside the DoC and
which took the form of a commission, which includedl society media representatives, to review
(and reinvent) the government communications sesvic



run television and radio stations. It also ideatifsome areas of SABC programming
that would require public subsidy.

SABC responded by arguing for a lesser privatisatamd at the beginning of 1996,
the ANC-dominated parliament came into the arerea@dicy player, and decided in
favour of SABC's position so that ultimately a thiof its radio stations, but none of
its TV channels, would be sold off (see Barnet@)9

The development reflected a disjuncture where IB#denpolicy, but where
parliament had the final say. Further, governmersd third factor retained the power
to dispose of assets as it saw fit. Thus, the salesue from the privatisation went to
the central fiscus rather than back to the corpmaFurther, whatever the IBA might
believe about government grants for the public thcaater, it was toothless in regard
to actually mobilising funds in any direction. Alispower situation pertained, and
however healthy this may be in terms of democrasypotential dysfunctionality and
instability invited government attempts to re-emginthe equilibrium into a different
and more workable balance.

At any rate, the sell-off of SABC stations workedhe benefit of an embryonic
fraction of the business community who gained ftbmblack “empowerment”
preferencing in the sale. The subsequent openirgj tie airwaves more broadly by
the IBA, with the authority also licensing sevenvraations in March 1997 to broad-
based black-controlled consortia, was evidencelithertalisation could work for
transformation. Although this disappointed big (tehibusiness, it was hard for any
forces to reject policy measures for redress antléxk ownership in the context of
South African history. A similar situation appliedth the IBA Act’s constraints on
cross-ownership by the (white) newspaper indudtiyreadcast assets, and with the
limits it placed on concentration of radio ownepsaind the extent of foreign
ownership.

Where contestation did arise was from would-begte\broadcasters when the IBA
decided to prioritise the licensing of communigther than commercial, radio
stations. While this delay may have frustrated(ttigite) business sector, it also
reflected the strength of opinion emanating fromil siociety groupings as well as an
orientation in government (albeit short-lived) todsthe “RDP” — the mass-oriented
Reconstruction and Development Programme. Theifisiog of community radio
corresponded with the 1992 ANC policy provision atbenhancing access to media,
although it did not emanate from government. Indéeéflected the way in which
the new-born IBA was unwilling to play second fiddb external forces — be these
business or governmeht.

In summing up this period, one can point to theimement in design of the media
landscape by a range of distinct players: civilietyc various business groups, the

2. More than most other interventions, this resuitenon-racial pluralism in broadcasting — by 2006
an estimated 90 of some licensed 122 radio statimsommunity stations. SABC then had three
commercial radio stations and 15 supposed to blcpedrvice channels (although they also carry
advertisements). There were also 14 privately-owamdmercial radio stations. SABC had three TV
channels in operation, and faced one private naltiox channel - etv. (See OMD 2005; BBC-WST,
2007).



IBA as an institution, parliament, and only to lteely limited extent, government.
Telecommunications was not a major issue in thioge

4. Second phase: Government stepsin

This situation of government staying on the posielines was unlikely to last. As
tracked by Horwitz in the 1990s, various developtaaignalled a more
interventionist stance and especially with regartetecommunications, the IBA and
the SABC. Pallo Jordan was replaced by Jay Naidd®96, who was much quicker
than his predecessor to perceive a role for govermm

Under the new minister, the government set up eiapesgulator for
telecommunications in 1996 — the SA TelecommuroecatiRegulatory Authority
(Satra). But in a departure from the 1993 compremikich had taken broadcasting
out of the political arena, this new body was &aslindependent than the IBA. Thus,
while the IBA’s councillors were nominated by pubfiarliamentary process and
appointed by the president whose only power wagto recommended candidates,
Satra had its members appointed directly by the Dliister. Further, while the IBA
had full authority over who to license in broadoagtthe Minister retained the right
to decide in regard to telecommunications. While&s role was to license and
oversee new industry players (preferably blackglso levied licensees for
contributions to a body called the Universal SexvAgency. Aimed at compensating
for market failure by promoting community interretcess centres and rural
telephony, the agency (renamed in 2006 as the tal&ervice and Access Agency)
is generally agreed to have itself been a failureesits inception
(http://blog.apc.org/en/index.shtmI?x=5053903

Naidoo also turned government attention to the IBaking advantage of
accountability problems, where IBA councillors waeused of abusing institutional
credit cards, he moved to clip the wings of theaoigation. Government’s argument
was that the regulator’s role was to regulate amgieément policy — not to make
policy. The contention was that government wastetéprecisely to give direction
and transform society, and it should not neglestribsponsibility. Accordingly,
instead of leaving policy-making to the IBA, Naidtmmk the initiative, although not
complete control. Under his leadership, a GreerePpqcess, drawing in handpicked
stakeholders such as academics and the broadcamstirggry, commenced in 1997.
The final Green Paper was released for commenbireMber 1997. Government
then produced its policy decisions in a White Papaddlished in June 1998 and a draft
Broadcasting Bill came out a mere two months lafbrs rapid sequence caused
doubts about whether government had taken serioesponses made to the White
Paper (Berger, 1998). The participative traditiobaf which the IBA was born and
had continued in its early years, was beginnindetcine.

Importantly, the Green Paper had posed as a qodbgassue of which body should
make policy. A government “Discussion Paper” (189§rroposed that “policy
making is a shared responsibility of ... Parliam&uavernment and the Regulating
Authority”. But who was entitled to the greatesasd® In the end, contestation in
various forums, and involving opposition partidé® thedia and civil society,
produced a compromise. The 1999 Broadcasting Aetipd policy-making as the
prerogative of the Minister, but with conditionglioy had to be in the form of broad



directives that also had to be transparent (puldish the Government Gazette), and
open to public response. Government would also kaeensult the IBA and
parliament in the process. These provisions irlahewere a further indication of the
role of parliament as a check on Ministerial quéstsinfettered authority. This
would continue to be an issue in subsequent years.

As regards public broadcasting, the White Papgugsed that SABC get a public
service charter (akin to the BBC), and a corpoegdtisusiness model (unlike the BBC)
whereby the SABC would have a commercial arm thaild/cross-subside a public
service arm. These positions were then laid dowhernl999 Broadcasting Act.
Tleane and Duncan (2003:71) warned that the Adtarter for the SABC did not

bind the commercial arm, and noted: “The SABC heenlforced into financial self-
sufficiency, leading to an ever-increasing depengem advertising revenue, a
source of funding that has in-built biases towdnigsorically privileged audiences.”

The legacy of this policy decision, based ultimatat neo-liberal premises that ruled
out subsidisation through public funds, has erdaif@jor ongoing repercussions. One
was the Broadcasting Amendment Act of 2002 thatiredq a formal re-licensing of
SABC due to the corporatisation of the broadcamterits division into Commercial
Broadcasting Services (CBS) and Public BroadcaSewices (PBS). The
relicensing commenced in 2004 with SABC arguing #lethat was needed was for
the regulatory authority to formalise which SAB@t&ins fell into which division.
Anything more specific (i.e. public service obligais such as language or drama)
being set out would threaten the financial viapitif institution as a whole. This
argument was strongly opposed by the majority ovfgpe broadcasters who wanted to
see SABC more hamstrung in its commercial actwiéied less of a law unto itself in
interpreting its public mandate.

From civil society, the Freedom of Expression bus#i (FXI) amongst others said the
the SABC had taken as a given its business moddltferefore accepted the
underpinning governmental policy), and was seekliegightest-touch relicensing so
as to avoid watertight commitments that could caoghey and/or reduce advertising-
earning potential (FXI, 2004). As it turned out tlelicensing process culminated in
the regulator issuing detailed and costly publiwise requirements for most SABC’s
stations (although even the public service arm meatbauthorised to carry
substantial advertising) (Icasa, 2005a, 2005b).SABC, this meant the broadcaster
is now required to be even more commercial, so asake even more money, to pay
for a now-measurable public service — and yet vatltmmpromising that service in
the process. This imperative pulls in differenedtrons, but Government meanwhile
has kept up its refusal to fund the institutiomguang that it has had other priorities to
meet. There is of course also a policy irony in EA&lling off the money-spinners
in one period, and in a later period being requicenhilk its remaining less profitable
enterprises. At heart, government regarded SAB& simtegic tool of government,
but required it to self-finance through activitibat contradict a transformation
orientation. The stand reflects in a nutshell gowegnt’'s ongoing dilemma vis-a-vis
the communications field. In sum, and to retusnrbot of the issue, Naidoo’s legacy
of canvassing participation but then proceedingaayyset in place a particular
business model for SABC which in turn continueelioit further policy participation
and challenge by a range of actors — and SABQ.itsel



Another, more political, development grew out @ fovernment’s White Paper
policy of creating a distinction between commereiadl public service wings of
SABC. The 2002 Broadcasting Amendment Bill (introeld under Naidoo’s
successor) required the SABC to have two corredpgrichanagement boards” — to
be appointed by the Minister (a departure frometkigting parliamentary system).
Critics of the proposal included both the SABC &émelregulator, and parliament
responded by dropping the proposal from the Biliereby blocking a move that
seemed to be motivated more directly by politicalvpr interests than transformation
issues.

An earlier politically-oriented intervention durifdaidoo’s tenure was in regard to
the sector’s regulator. In 2000, the IBA and Sateae merged into a single body as
per the 1998 White Paper (see Burns 2001). Thegiegtion in this merger was
which dispensation would prevail — the autonomaues af the IBA (as per the 1999
Broadcasting Act), or the government-dependentabr@&atra. In the end, after civil
society and industry made representations to paglid, a compromise came into
being: despite there being a single regulatorptay would operate a dual
administration. Thus, the law stated that Icasalavba subject only to broad policy
from government as regards broadcasting decisimrigp specific government
approval in respect of telecommunications. As cogerce subsequently evolved,
this dichotomy would become increasingly unsustamgsee below). At the time,
however, the merger signalled once more, an inidatoming from the top, meeting
with resistance, and then being changed.

By the time Naidoo’s left office (seemingly not lvay pleased the President
sufficiently), government was much more involvedha design of the broadcast and
telecommunications landscapes than it had bedreatart. The motivation in this
period appeared to be mainly to want to steer dgweénts in a direction that would
avoid an uncontrolled market situation. This wagseesally evident in the decision to
part-privatise Telkom, but also to give it a fiveay monopoly on fixed line services
on condition that it rolled out two million lines inder-served communities — a
developmental intervention idea that failed in picgc(see Gillwald 2004). But in
addition to seeking to promote transformation, atpef Naidoo’s interventions also
appear to have sought to strengthen governmerntcabkuthority more narrowly.

5. Third phase: intensified control and contestation.

Naidoo’s 1999 successor, lvy Matsepe Casaburriedarsymbolise a third era in
which government policy strove to get similar lesvef control over broadcasting as
existed over telecommunications. Naidoo had entaredrain that had previously
been forfeited in the 1993 negotiations, and hleestgovernment’s claims. Casaburri
now wanted formalised and greater government aityhwithin this realm. As in the
case of the two boards discussed above, Casahuitigtives sought to build on
Naidoo’s legacy to give government a greater sapdtitical reasons, but some of
her interventions were also aimed at promotingsfiemmation issues more broadly.

It was the SABC'’s role in particular that was atested policy issue during
Casaburri’s term of office. However, notable in ##ly part of this period, was the
appointment by parliament of a new SABC board thatirn concentrated on SABC



making money and avoiding government bail-outsasappened previously (see
Tleane and Duncan, 2003).

For a time, it was hard for government to faultititensified commercial approach at
SABC. After all, the alternative to neo-liberal @omic policies would have required
public funding from the fiscu$indeed, the 1999 Broadcasting Act was followed by
the 2002 Amendment Act which explicitly corporatigbe SABC. This meant that
not only would the institution run as a companytfvthe state as shareholder; it
would also pay tax to the state.

The market-driven dimension of the SABC’s actist{ghe direct result of
governmental policy on broadcasting), elicited maohtestation from civil society.
Trade union federation Cosatu, and the FXI, compldiabout the corporation’s
pursuit of middle-class and English-fluent urbadiaoces which derived from the
guest for advertising (see Tleane and Duncan, 26836; Msomi, 2004). Others
such as the then chairperson of the Portfolio Cdtemibn Communications and the
Pan South African Language Board also condemnedCSiBmarginalising African
languageshttp://www.sabcnews.com/politics/government/0,243266,00.htmjl
SABC itself (2005) recognised the problem, sayingas “onerous” to have to
manage the contradiction between chasing revemeedelivering public service
broadcasting. In 2006 the CEO himself called ferriodel to be reviewed (Mpofu,
2006).

Even within the ANC itself, at a party level ratliean government, there was
unhappiness. In a 2002 discussion document, thig @agued: “There is a need to
develop a public-funded model in order for the pubhd community media to serve
as vehicles to articulate the needs of the pooa) people, women, labour and other
marginalised constituencies” (ANC 2002a). Theyartonference at the end of
2002 called for a publicly funded model for the peibroadcaster by 2012. (See
ANC 2002b). Despite it being the ruling party, haee the ANC’s conference
position had no visible impact on government poliog practicé.

Although there was no action on the funding mogeVy,ernment did not sit back.
Indeed, Casaburri had herself expressed unhappaigsster alia SABC’s neglect
of languages, and her response was twofold. Binstsought to remedy the situation
(and deal with other matters of political concermbvernment) by requiring the
corporation to develop Editorial Policies (Thigliscussed extensively below).
Second, the DoC came up with a proposal for two Tigvgtations to provide
indigenous language services, and this becamefptre 2002 Broadcasting
Amendment Act. For Tleane and Duncan (2003), ttierlanitiative showed DoC'’s
distrust in the SABC'’s ability to meet its languag®igations. At any rate, the new
station plan also begged the questions of contrifanding. Government’s initial
bid was to propose the new ventures as being @u&#BC and directly reporting to
it. This politically self-serving thrust was latenanged by parliament after by
representations from various NGOs and the SAB,itsed the two stations were
legislated to instead become part of the publi@dcaster’s portfolio.

3. In South African conditions, increasing liceffises from the public to requisite levels is noiable
option.

4. Tleane and Duncan (2003) suggest that the DdGaght public funding for SABC, but it was the
Treasury and general governmental policy which spgdhis.



What this meant was that a big SABC was about ¢toioe bigger — to the concerns
of private broadcasters. But at least the new odlanmould be subject to the checks
and balances for public broadcasting of the disgp@ms for the SABC, as distinct
from being directly government-controlled outld#awever, this also meant the two
new stations would also face the same problem&\&&Clready had in regard to
financing expensive language delivery. In 2005s#cauthorised SABC to run the
two new stations — with the licence conditions saging them as being funded
mainly through advertising. SABC itself, howeveadiong maintained that this was
not workable, and stated in 2006 that it was nagjoty with government on funding
for the two outlets. For these reasons, and bea&usgending technology change
towards digital broadcasting, the new channelsdtiichot come on stream by April
2007. Inasmuch as government’s original policytfar initiative was based on
“transformation” reasons, it was also undercut byegnment’s wider neoliberal
policy on funding.

Once again, the issue reveals a pluralistic pidgtuterms of diverse role players in
shaping the media environment for public broadogsthnd again, the pattern was
one in government’s proposals were a mix of palltaontrol and transformation-
oriented service delivery, and where these aspirtatwere reduced as a result of
contestation and the inherent limits of governneeaverall policy approach.

As indicated above, government also put forwardley and legislative requirement
that SABC have editorial policies. This is anotbpecific issue around which
contestation happened, which reveals in microcasmesof the particularities of the
period and its contrast to communications polickimgin the 1990s.

6. The Editorial Policies proposal

According to Tleane and Duncan (2003), “the crigiaccountability” faced by the
SABC reached “boiling point” in 2002. Accordingttee 2002 Broadcasting
Amendment Bill, the SABC needed to have editor@igies and a Code of Conduct
in order to be more accountable for its public menobligations. Enormous
controversy arose.

Motivations for the Editorial Policies by the Mites of Communications were that
that SABC’s content was imbalanced in terms of leagg, as well as irrelevant, and
also guilty of ignoring government leaders. Thd BISA 2002a) specified that the
corporation’s board should prepare the policied, the Minister would approve (or,
by implication, reject) the outcome.

A related aspect in the Bill was the scrapping ofaase in the 1999 Broadcasting Act
whereby the SABC’s governing Charter provided thgoration with freedom of
expression and journalistic, creative and programgnmdependence. This was
replaced with terminology that required “accurate;ountable and fair reporting”.
Other sections in the Bill added the words “resg@agseporting” and added

“national interest” to the existing “public intetéwvithin the various objectives to be
served by SABC. As a package therefore, the draftdnvisaged that the policies
would be a mechanism whereby such requirements dmielaborated and enforced.
Thus it stated: “the Board and individual journtslisf the Corporation shall be
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subject to the policies of the Corporation ... andim¢he best interests of the
Corporation”.

These provisions led various stakeholders to acities®linister of seeking increased
governmental rather than public accountabilityhef torporation (Tleane and Duncan
2003:170; Holomisa 2002). And though government heaye hoped to see the Bill
passed in its initial form, the Parliamentary Raitf Committee on Communications
decided to call for public comment and schedulddipinearings. In the
representations that followed, among the criticeavadso the regulator Icasa and
indeed the SABC itself (see Icasa 2002; SABCnews.8eptember 17, 2002, 11:30;
http://www.theherald.co.za/herald/2002/09/17/ned8/r17092002.htm)

The issues they disputed included the inclusiomafional interest”, the proposed
deletion of the freedom of expression clause, hegtoposed Ministerial powers
over editorial policy. A host of civil society gips added additional criticisms
(Sanef, 2003; Cosatu, 2002a, 2002b; Tleane and@u2@03; FXI 2002, 2003;
Holomisa 2002;
http://www.sabcnews.co.za/politics/parliament/0 248275,00.htm)l

In response the parliamentary committee rewrotdihésee RSA 2002b). While
retaining the formulation of the SABC board needimgrepare and submit policies,
it said the policies should then be submitted &s#c(i.e. not to the Minister). This
preserved SABC’s independence and went furthedbpteng proposals by Cosatu
(2002a; 2002b) amongst others, that the Board appblic participatory approach
in the development of the policies. On the whobeliament’s ruling privileged
participative over a power approach to policy folation.

Significantly, the parliamentary committee alsoaeed the original Bill's attempt to
scrap the clause which guaranteed the SABC freedf@rpression and
independence. Also dropped were the provisionstdtioel best interests of the
Corporation” as well as the phrase “responsiblentapy”. However, despite the
representations, the Bill’s original inclusion @lvancing the national interest,
alongside the public one, remained.

After the 2002 Broadcasting Act was gazetted (R883), the SABC drafted
editorial policies, and put them out for public aoent in printed form in many
languages, through public meetings, and though ptiom of the opportunity on its
platforms. At the end of the consultation proc&sBC said there had been 920
written submissions, 847 of which were from indivéds and 73 from organisations
(Hassen 2004:17%).

To summarise the significance of the whole exerdiszresult was a law that spelt
out in more depth that the SABC needed to strivafoetter balancing between its

5. Regarding internal consultations within the aogion itself, it is not clear how far the pantiatory
paradigm extended in this regard. The importandaisfconsideration lies in how the policies are
regarded, and even known about, by the people wéhaathe end of the day, the subjects who should
be using the guidelines in their daily practicem®aevidence since then (see Sisulu and Marcus,) 2006
suggests that there have been problems in botérdisating knowledge and in the the impartiality of
interpretation of these guidelines.
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divergent imperatives of commercial operations pmblic servicé. The whole
experience made it appear as if South Africa hadmed to the participative
traditions of the transitional period. However, thstorical moment passed, and
government’s next policy move turned out to be \difierent. The DoC'’s basic
thrust to increase control of the electronic comitations environment through
greater control was not changed by the “setbacksérenced on the Editorial Policy
initiative.

7. Phase 4: Gover nment wins some, but contestation and its strategic logic
ultimately gives mar ket for ces much of the play

The trend up to 2002 had seen government moving &wen participative policy
development, and it was parliament that — respanttinobbying — blocked the
Minister on a number of issues. In 2003, governnsaotved even less inclination
towards lengthy consultative processes — a politiaswith the Convergence Bill
would ironically lead to an even heightened rolmpelayed by parliament, civil
society and by the state president as well. Thuspntrast to the situation in 1993,
the ANC in government no longer seemed to see sbdglety as allies and advisors
for transformation; it believed it knew best. Iretbnd, government would have more
power in some respects — but also less in manysthe

The Convergence Bill arose from a colloquium iryR2003 convened by the DoC.
Despite references to the need for a new poli@/director-general Andile Ngcaba
put the focus on drawing up an actual draft lavihwai proclaimed timetable of one
month. In attendance were representatives fronoppesition parties, plus the
broadcasting, telecommunications and internet imigass Civil society, apart from a
trade union representative, was mainly absent.el\was no green or white paper
process — even though convergence is a qualitatnel phenomenon that cannot be
simply regulated on the basis of previous sepamalieies for broadcasting and
telecoms. When Ngcaba turned down appeals frooméssito do policy work before
rushing into law, the industry took a second-bgsiom: it jumped aboard by
volunteering legal experts to “help” in a “Convenge Policy Committee” that would
draft a new law. Draft legislative proposals wren produced as a self-
acknowledged “incomplete end-product” by mid-SegiemIn December, a draft
Convergence Bill was published — to a barrage iEmm.

Notwithstanding the nomenclature, the bill retaitieel provisions of the Broadcasting
Act as regards the conditions for licensing tradiéil broadcasting (including local
content quotas and political impartiality), andaatuced significant changes in
telecommunications. What was new was that prewplisensing had been done in
vertical oligopolistic bundles — so, for exampleehsed broadcasters had received a
licence to use the airwaves as well as a contegnidie for audio and/or audiovisual
platform. Now all this would be disaggregated is¢parate horizontal services, each
with a different licence and where new players daniter the industry. One
anticipated impact was to allow telecommmunicatiperators to do business no
longer in terms of the technology they utilised. @glular, landline), but in terms of
the services offered (eg. voice, data, audio-vidddje licencees would thus be able
to utilise whatever technology became availableei@mple voice-over-internet-

6. This orientation was later laid down in compujsand more-measurable licence conditions when it
came to SABC's relicensing process (see Icasa 2005b
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protocol if they wish to sell voice telephony sees. Broadcasting and internet
service provision could be sold over numerous teldgies. The idea was to promote
competition in the interests of expanded and chesgr®ices in the communications
arena. As will be evident, however, government atsaght to increase its political
control as part of the process.

The problems of trying to leapfrog or bypass pqleyd going straight to law, on
such a complex issue caught up with the whole g®ddence, what should have
been a primarily legal process inevitably turned ione that simultaneously, instead
of sequentially, dealt with policy and law. The sesituation led to a lengthy and
hotly contested situation with several versionthefBill, and ultimately the splitting
of the initiative into two laws — neither of whi&lept the original name of
“Convergence”. These complications are some reasbgshe 2004 bill attracted 65
critical submissions and much adverse media coeetag2005, more than 40
critigues reached parliament. Almost 30 direct espntations were also made to the
parliamentary committee dealing with the 1aihese were responses to the bill’s
second — and supposedly improved — version. Thetneas that the second version
of the bill underwent so many amendments, thdfaicévely became a third edition
(Berger, 2005a).

Early on, DoC had argued that opportunity costsevirming lost while the country’s
legal framework remained archaic. But becauseefiished process, the new law
finally only took effect, as the Electronic Commeations Act, three years after the
process was initiat€tiRetained in the law is the original characterisfia persistent
dualism between telecommunications and broadcaséngces. In a tortuous
distinction, however, not all transmission of asdisual content counts as
“broadcasting”: only that which is “unilinear” tramission will need such a licence.
Yet “unilinear” transmission could apply to somses#mination methods via
cellphones and websites, but not others, no matiether the actual content is
identical in all cases. Among other contentiouséssare interconnection and
facilities leasing, the “grandfathering” of exiginights, and whether traditional
broadcasters will receive frequency rights (hithdmindled with their broadcast
licence) or whether these will go to other licerss@eho may digitise and use or sell
them for many additional purposes). The law, inrshs likely to generate fierce
representations and legal actions by various imgisibbies (see Berger, 2006).

This was a provision, eventually dropped by paréatrafter lobbying, which would
have watered down the 1999 Broadcasting Amendment@ncerning Ministerial
powers to consult on policy directives. The obliggtrequirement of Ministerial
consultation was reinstated in the final law, ameté was also a provision that
expressly forbade the Minister from deciding oefising as such. Earlier versions of
the Bill had laid down that the Minister's approveds needed for granting licences

7. Criticisms came from IT companies, telecommutidces companies, communications equipment
manufacturers, communications service providensievadded network services, the MDDA, the Post
Office, the Universal Service Agency, law firmgyrsal distributors, a private schools’ association,
broadcasters from all three sectors — public, peigaad community, the regulator, political paraesi
NGOs — many dealing with only issue specific mattather than the legislation as a whole.

8. As it turned out, that impatience led to sudwslaw-making that, early in 2005 and under pressur
from the President, the Minister of Communicatibasl to make interim policy announcements in
regard to internet telephony, rather than waithendonvergence law.
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for broadcast, communications services and comnatinits network services. This
would have extended the old Satra model to alhBogy (see Berger, 2005b). The
final act — responding to protests — limited goveemt power to the Minister deciding
if and when anyone could apply for a network sesifi.e. infrastructure) licence on
a substantial scale. The apparent rationale fenthis so government could protect its
own enterprises in this area (Telkom and Sentégtijcs argue that this contradicts
the wider pro-competition objectives of the lawt bavernment argues these entities
are strategic levers for transformation and nedzktprotected for this reason.

8. Sister conver gence legidation and over all significance

The Icasa Amendment Bill emerged in October 200t fthe former Convergence
Bill, as a sister piece of legislation to the Etentc Communications Act. The idea
was to redefine the functions and powers of thehduity in the light of the new
licensing.

Echoing the thrust of the original Convergence,Bithere all services should be
subject to government approval, and Icasa funetgpas an administrative arm of
government, the proposed amendments to the Icasdrégped the word
“independent” from the title of the regulator. Is@entailed an attempt to take
parliament and the president out of appointingfaimy councillors, and to manage
the appointees through performance appraisal aof thethe Minister. Lastly, it
specified a funding mechanism that maintained gowent, rather than Icasa, as
being in charge of the budget of the agency. Thééie was changed by the
National Assembly to keep Icasa’s name intact anel tipe Minister less control, but
in turn its version was changed by the House ofiRoes back towards much of the
Minister’s original vision. Finally, the approveaW went to the president who, after
being lobbied extensively, sent it back to parliatres being potentially
unconstitutional.

The eventual law reinstates Parliament in the Icasacil appointments, though in a
lesser role than previously. The President, howeaeenains entirely removed from
the equation — which is one less check-and-baldratehad been there previously —
and which indeed, as shown above, had provedalritiderms of the actual progress
of the legislation itself.Performance appraisal remains, but parliament imist
consulted.

Government’'s attempts to drive convergence intéwes in the communications
arena were tempered by the mediation of other statiutions (in this case
parliament and the president) and because of thelisagion of interest groups
(including state-linked players like Telkom, SemteSABC, Icasa). Most lobbying
came from businesses in the Electronic Communiestict, but civil society did
most of the work on the Icasa Amendment Act.

The outcome of the whole package is that while gowent is more powerful than
previously in regard to Icasa councillors, the fatpr itself is a less powerful body
than it used to be. The Minister retains the prativg to initiate licences for

9. Although Minister and President are in the saary, the history of this law shows how different
criteria are brought to bear by the two offices.
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infrastructure, but what is new now are requirernénat weaken Icasa vis-a-vis
industry interests in the market place. First,rdmulator has to ensure that no
previous licencee (including — though not only 4kden, SABC, Sentech) is deprived
of previous rights — which limits its ability tog@note competition. Secondly, Icasa
now has to respond — within 60 days — to whomeweres knocking with a proposal
for a local class licence, and if not — the licenw®y be taken as given. “(I)t means
curtailing Icasa’s ability to independently dec&teategic priorities on the basis of
government policy and its own analysis of soci@dseand economic sustainability.”
(Berger, 2006§°

The ultimate irony of all this, therefore, is tlstdte control — while being kept partly
at bay in terms of political strings on Icasa also reduced in terms of the market.

If liberalisation is an unfolding process, “manadjbdralisation” is in a sense a
means towards a deregulated outcome. There alskl Wwaue been

9. Boundaries of policy

Communications policy making in post-Apartheid SoAfrica has generally been
located in the DoC. One initiative emerged outsiithe Department, in the form of
the Government Communication and Information Sexvidt was this sector of the
executive that championed the birth of the Mediaddepment and Diversity Agency
in 2002 which provides (on a small scale) finanoe @aining to grassroots media. It
draws on contributions from the mainstream mediastries, and from government
grants). On balance, however, the MDDA is a miaatdr in the broader
communications landscape, and its character ddesunch alter the status of the
DoC as the locus of state communications pdifcy.

However in 2006, two new developments arose whedlected the interests of other
state agencies in the the communications field,iamdsense reflected government’s
lack of confidence in the DoC. The first was ati@tive by the Department of Home
Affairs to re-write the Film and Publications Act as to include the mainstream
media in its system of pre-publication screeningi¢lv up to then had applied only to
pornographic titles and to cinematic materialss®iep was immediately
condemned by the industry and by civil society ggywon the basis that it
undermined the constitutional-enshrined jurisdittd the regulator, Icasa, over
broadcasting content. The media industry also lygted its self-regulation under
Icasa in the case of broadcasting and the Pressi@mian in the case of newspapers.
The bill was then shelved temporarily. Had it cam@ass, however, it would have
reduced the indirect influence that the DoC had tiveadcast content via its broad
policy directives to Icasa, and would have grea#iended governmental say over all
media.

10. In fact, Icasa was already leaning in the dinacof serving business interests when it opened
bidding in 2006 for subscription television licesc€ommunity and provincial free-to-air television
licensing were thereby delayed. This is a revest#ie situation in 1995 when community radio
licensing was prioritised above the commercial.

11. In fact, the DoC provides its own direct sulggimlcommunity radio, independently of the MDDA
(which has more checks and balances to preverigabdlbias in funding).
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The second area of interventions in the “turf’eé DoC was signalled in the
announcement by the Ministry of Public Enterpriged it would create a semi-state
broadband infrastructure company, in the wholesaleket, to be called Infraco. This
initiative trod squarely on the toes of the DoC emnghich falls the part-privatised
Telkom (which amongst other things co-owns the uvsete broadband cable, SAT3),
Sentech (signals provider, including of wirelegsiinet), and the EASSy broadband
cable to be built up the east coast of Africa. Triieaco initiative was widely
interpreted as being a response to the inabilith@fDoC to ensure a steep reduction
in telecommunications costs in South Africa. Thighility was painted as not just an
issue of constraints on the levers available to Om( also the managerial
competence in the department — else, Infraco duaNg as easily have been sited
within the DoC'’s portfolio of state-linked commuat®ns enterprises.

What these two steps represent is, arguably, seqoesce of the contradictions
around the role of the state in the communicataresa. While the DoC is tied to
“managed liberalisation” (see below), i.e. ultimpte market-centred emphasis, the
notion of government being a player, and not jusbrtrolling referee or facilitator,
seems to have informed both the Home Affairs arfdi®&nterprises initiatives. In
each case, state bodies other than the DoC weseriesl as giving government the
necessary control to resolve what it saw as sacidldelivery problems. Seen
holistically, they reflect new awareness that Do@arket-oriented trajectory (and
competence) will not alone producing the social @ohomic engineering sought by
government (and sometimes against government!).

10. Conclusion.

While Horwitz and other writers used the term “rigafed liberalisation” in regard to
the 1990s. In the subsequent decade, the DoCex&mple, in the Electronic
Communications Act in particular came tout the phrdnanaged liberalisation”. The
difference is telling. Horwitz noted that the nagtions in the 1990s depended on two
elements: a state “hospitable” to participatonyitims, and a civil society ready and
organised to make use of the opportunity. A dedaide, the civil society actors in

the 2000s were joined en masse by organised bgsiaed their combined (if uneven)
involvement was often precisely an angry respondke narrowing of “hospitality”.

As outlined in many of the cases covered in thjgepathe DoC has sought much
greater Ministerial powers in the communicatiorenar For opposition
parliamentarian, Dene Smuts, this includes a palitiactic to introduce “shock
measures that reverse the negotiated order”, amd“traving created a panic, to
retreat in a show of reason, namely to compromises&ion which becomes the new
norm or point of departure” (Smuts, 2002). What shggests, therefore, is that
government has learnt to propose excessive chasgeseans to get lesser ones. A
similar point of view comes from the FXI (2006).chuassessments, however, locate
government actions in power-mongering attitudethéngovernment. They are not
without some relevance to understanding policy greent post-Apartheid, but the
matter also goes deeper.

“Managed liberalisation” has its explicit roots2001 as part of state discourse about

seeking the maximisation of state assets withindleommunications field in the
face of liberalisation (Gillwald and Esselaar, 20G4lwald 2004). Indeed, several
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other government departments — for instance, imsgrart and energy — picked up the
rhetoric at the same time (see Dobson, 2002; Jackisd Cassim, 2004; Eberhard,
2004). There are two components to it: allowing m@mpetitors into a less
regulatable market, and at the same time protestaig assets from unfettered
competition. The latter is predicated on the posithat state assets are an essential
tool in achieving government objectives; for exaepb achieve universal service or
African languages services. The extent to which stince has blurred into political
control motives varies over case and time.

The complication is managed liberalisation embodietrinsic contradiction:
management implies control; liberalisation impkegonomy (see van den Broek,
2006). “Big bang” deregulation or taking full statentrol of the landscape.
Contestation is a consequence of the move away fiamicipation to government-
dominated policy making, but the controversial eotof the policy — giving cause
for objection — is largely a function of governmeegtking to do two things
simultaneously: unleash market forces but steenftinethe interests of transformation
and political self-interest. Complete control ig aa option when liberalisation is
officially embraced. But liberalisation itself ig@rget of intervention so that it can be
controlled for a variety of reasons.

Erroneously referred to as a “policy” by the Do@&naged liberalisation” is only a
strategic orientation, in that it gives no cleardguce about where or why there’s to
be “management” (i.e. control) or “liberalisatioff’ certainly does not equate to a
policy that would coherently and explicitly seekatidress the contradictory
tendencies of promoting commercialisation on the loand, even within state assets,
and of channelling its character and impact orother.

The limits of “managed liberalisation” are evidemdevelopments in 2006 as noted
in the case of Infraco. But there have also beenneous sums of money pledged to
both SABC and Sentech to ensure digital migrationroadcasting in time for the
2010 Soccer World Cup, and state subsidy of sebtoes that is likely to have to
follow. (See Stones, 2007)

In regard to making sense of all this, a classieril paradigm would assume a notion
of “power corrupts” and of “bad guys” in governmeeeking control for control’s
sake. But such liberal and neo-liberal views ase &lind to positive, and often
necessary, roles of the state in regard to devedapand transformation. The Marxist
ignores contradictions between state and busimesamongst state-linked entities.
The social democratic position minimises abusegtait and market power. What
perhaps better captures the character of the isitydtowever, is an approach that
takes cognisance of all three approaches and dgsairé. one that acknowledges the
pluralism. A liberal pluralist paradigm recognisestradictions and spaces that are
created by a managerialist-inclined governmentdlsat pays allegiance to the
“liberalisation” part of “managed liberalisatiordnd which in turn allows for the
representation of elite interests when the lattebitise themselves.

If “managed liberalisation” is not a policy, nopanacea that renders redundant any
direct state intervention such as Infraco, whasisitility? The answer may rest with
the convenient vagueness of the contradiction.pidnet is that the principle and
rhetoric of management also lends itself to corfsobther purposes — like political
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power, as evidenced in many of the interventiongosernment over the years. The
healthy thing is that there is not an easy tramsitd pure control, and also that there
IS not a corporatist scenario of no contradictibesveen management and
liberalisation.

Thus while it is the case that the DoC has beemyhkanded with policy, the rhetoric
“Managed Liberalisation” may serve its interestbgcisely not being spelled out.
Good policy practice would set out the criteriavtyich it would be clear what the
intent and limits are of management, and of libeaglon. But that would rule out
illiberal forms of control — i.e. those that ardfserving, rather than societal-serving.

The answer probably is that there is some mix abshand conspiracy. However,
arguably, government’s increased pursuit of paltaontrol over the organising
agencies of the landscape, has been in direct gropdo its loss of control of that
landscape as brought about by liberalisation anelgigation. What does emerge
from all this is that neither Managed Liberalisatiaor Infraco interventions, is a
substitute for a participatory-based policy proc@$e strength about post-Apartheid
South Africa is not just the democratic principfesbared governance in policy-
making (while acknowledging that government hasfithed say). It also vests in the
aggregation of interests and wisdoms which make fiar better final product. This is
shown, perversely, in the positive changes tha¢ heswally come about as a result of
participation in key issues.

The result of the post-Apartheid period in commatians policy is not quite mass-
participation, but it is also far from being a dyidemocracy or a step on the road to
Zimbabwe. It is a continuously contested terrailegacy of our “negotiated
revolution”, with vibrant roles being played by tkey institutions involved and a
wide range of actors from civil society and busgméscreasingly, “managed
liberalisation” leads towards a strengthening ef tarket vis-a-vis the state. The
contestation around this suggests an elite dempordtch is not quite what many
democrats had initially hoped for, but it is alsmajor advance on the monopolistic
control of communications that characterised Apgdh
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