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Abstract:

Protection of journalists' confidential sources in the public interest is not self-evident, but has to be argued for against public interest in identifying such sources. Such an argument needs to be rooted in the long-term value of protecting media’s ability to play an effective role in a democracy. It also requires a system of conditionalities that should be applied before any legal compulsion is considered in regard to making journalists disclose their sources. The Declaration of Principles of Freedom of Expression in Africa goes some way towards this, notwithstanding its relative silence on specifically media freedom. Journalists and the public should be made aware of the declaration’s conditionalities, and public opinion should be shifted towards an appreciation of the special status of media in a democracy and the undesirability, in general, of forcing journalists to reveal confidential sources. At the same time, the media needs to win public trust about the professionalism of its conduct, its independence and its diligence in making use of confidential sources. Journalists need to demonstrate that they is not abusing claims to respect confidentiality, such as by using secrecy as a smokescreen for hidden agendas or for laziness in locating individuals or evidence that would go on the record. 

1. Introduction

Protecting confidential sources as mentioned in the Declaration of Principles of Freedom of Expression in Africa (2003) is a complicated journalistic principle. It requires us to make fine, but important, distinctions between sub-themes. Protection of sources means, typically, concealing their identity. But after that, it becomes far more complicated. From whom do sources need to be protected? By whom should they be protected? And how? Why? Let us explore these in turn. 

From whom comes the threat? We often think that journalists’ duty to protect confidential sources is exercised against disclosure pressures emanating from the state. It often is. But individual citizens or private companies may also seek legal means to compel disclosure if they are pursuing civil actions (for example, in defamation cases) or if they believe such information can assist their defence in a criminal case. To be provocative, one might also ask if sources don’t sometimes need protection against journalists themselves – such as where a source feels exploited, distorted or betrayed by guilty journalists themselves who refuse to accept that they may have abused the trust put in them. 

The question also arises as to who should do the protecting. Should it be the journalists as bound by their private honour? The journalists as legally bound to do so in terms of a de facto legal “contract” with the source/s? The editors and/or owners as well? Should the state take responsibility to criminally charge journalists who reveal confidential sources and thereby damage the standing of the media and/or the sources?

How the protection should occur is a fraught matter. Assuming the journalist wishes to respect a confidentiality commitment to a source, then it is the journalist that now needs protecting. In such cases, the matter then becomes whether journalists should enjoy qualified or absolute legal privilege to refuse to name such sources. Implicit in this is the question whether members of the media should be treated like any other citizen – or as a special category. In turn, this depends in part on whether a given constitution gives explicit freedom to the media (qua institution) in addition to freedom of expression to the individual.

It also depends on how you define disclosure. Does testimony by a journalist that stops short of revelation of actual identities still contradict the general principle of media remaining aloof and ethical? Answers to this question hang in large part on how the rationale for source protection relates to a wider concept about the role of media in a democracy. 

In this paper, I investigate these questions by beginning with the rationale for the principle of source confidentiality. I then draw some lessons out of South African and US experiences. On the basis of these, I highlight some problems with the African Commission’s declaration on freedom of expression, as it relates to protection of sources. In conclusion, I sum up the ground covered and make certain recommendations. 

2. Rationales for protection of sources

Journalists worldwide generally agree that sources who are given a guarantee of confidentiality need to be protected from having their identities made public. A complex and often misunderstood set of protocols has evolved whereby journalists agree to receiving “off-the-record” information. Confusingly, it is seldom clarified whether this status means (a) that absolutely nothing at all can be revealed; (b) that the information may be used as an anonymous tip-off if the journalist can get it confirmed by other sources; (c) that the information may be used directly, but without attribution to the specific source. 

Be these variations as they may, the general journalistic ethic that spans all three interpretations is that once a commitment is given, at the very least the actual name of the source will be kept secret. There are some exceptions to this – such as when the source is regarded to have lied, journalists often feel released from their confidentiality commitment. (This was the situation in Zimbabwe several years ago, when independent journalists revealed a police source whom they said had knowingly set them up with false information about Robert Mugabe having a secret marriage). 

Most journalists respect the confidentiality ethic, even if it means facing severe consequences – including imprisonment for refusing to reveal their sources. Mark Chavunduka (2001) has written that he endured torture by the Zimbabwean military for nine days in defence of the principle of protecting his sources. The reason for his silence? “Revealing their names would have betrayed and endangered our sources. And what would this have meant to the public’s perception about the integrity of my newspaper, of me, and of journalists in general?”

Underpinning the power of professional (and peer) opinion on the issue is a passion amongst journalists that rests on a deeper understanding about their democratic role. In short, their arguments for maintaining confidentiality can be summarised under three headings: 

2.1 Keeping the confidence of sources for democratic reasons:

Perhaps the most common argument in favour of why sources should be protected is the "chilling effect" one. This holds that if founts of information cannot trust journalists to keep confidentiality, they will simply dry up. The result is that the public will be the poorer, because many matters would then never see the light of day. The free flow of information essential to a democratic order would be adversely affected. The “chilling” of whistleblowers otherwise ready to “chirp” to journalists would be a set-back in terms of getting stories out into the open. The fact of the matter, it is argued, is that for various reasons, there are legitimate reasons why sources seek public anonymity. They simply would not come to journalists if they were required to reveal themselves. Writes Overholser (2004a): “To be trustworthy, one must keep one’s word.” She cites Watergate and recent corporate whistleblowers as examples of the benefit to the public of reporters sticking to their “pact of confidentiality” with sources. 

It is, of course, up to the journalists to assess the agendas of such sources and whether the information merits publication regardless. It is also incumbent on them to seek independent ways and means to verify the information, and also to bargain with the source so as to at least locate the origin of the story as close as possible to the “deep throat” even without identifying it specifically. A host of other professional checks-and-balances have been recommended so as to minimise abuse and manipulation of confidentiality (see for example www.poynter.org). 

The main point, however, is that if journalists "burn" their sources, whether under duress or not, the media will be inhibited from playing its full democratic role. And where media freedom is enshrined constitutionally, this is interpreted by journalists as confirming that democracy confers on them a special status, privilege and responsibility regarding source confidentiality. The Minnesota Free Flow of Information Act, for example, states: “In order to protect the public interest and the free flow of information, the news media should have the benefit of a substantial privilege not to reveal sources of information or to disclose unpublished information. To this end, the freedom of the press requires protection of the confidential relationship between the newsgather and the source of information” (cited in Dalglish et al, 2002). Similar arguments are made by Price and Krug (2000) that an enabling environment for free and independent media needs to recognise the societal value of journalists’ protection of confidential sources and information obtained from those sources. This is a “fundamental condition of effective newsgathering in democratic society … This situation can take on a constitutional dimension: that of the public’s right to receive information from the news media.” From this point of view, it follows that when a reporter agrees to confidentiality, it should bind the whole news organisation as a component of the institution of the media. 

A further and distinctive take on this argument suggests that constitutional freedom of the media is something that applies to each individual. In consequence, inasmuch as it is a freedom for everyone, special treatment can be justified because of the generic nature of the freedom (Trengrove, 2002). 

Yet another take is that of Chapter 3, Article 1 of Sweden’s Freedom of the Press Act which makes it a criminal offence for a journalist to reveal sources without their consent.  Exceptions are based on state security, or cases where media freedom is not the central issue, and where there is overriding public or private interest (cited in Rosa and Bronstein, 2000). 

All these arguments, no matter the variation, are predicated on concepts of the democratic role of the media. 

2.2  Keeping separate the functions and institutions of democratic governance. 

It is often argued that commitments to confidentiality should be respected by journalists not just in general, but particularly in regard to judicial processes such as court cases or commissions of inquiry. The argument here is that just as the Executive should not blur with the Judiciary, so the “Fourth Estate” should not lose its independence. Accordingly, it is not the responsibility of the media to do the job that is properly that of the police and prosecuting agencies. On the contrary, a “lazy lawyer” phenomenon has been identified with “litigation attorneys using journalists as fact chasers for their cases” (Dalglish et al, 2002). “(J)ournalists were not placed on this earth – or in our constitutional system – to do legwork for law enforcement,” writes Mauro (2003). (On the other hand, there is sometimes fair criticism that journalists themselves are guilty of using anonymous sources “as a labor-saving device” (Overholser, 2004b).

The main point in this particular argument is that for journalists to be enlisted into the logic of legal inquiries, especially those with legal sanctions entailed, would compromise their reputation as a separate institution, and reinforce the “chilling” effect on other sources as discussed under 2.1 above.

2.3 Providing leeway and security to media institutions to pursue newsgathering.

The argument here is a more practical one – that if journalists, as a matter of course, are required to reveal their sources to the authorities, they could end up spending more time in court than in newsgathering, or worse - they could be killed by news subjects wishing to remain unidentified. This underlines the previous point (2.2 above), and it further threatens to undermine the function of the media in a democratic society. As a distinct point, it is also argued (Dalglish et al, 2002) that journalists should not be discouraged from destroying unpublished notes and raw film footage, which they might do if faced with future subpoena prospects. This action, it is argued, could in turn affect the accuracy and depth of coverage, hence legal power to force disclosure is thus seen as a disincentive to journalists fulfilling their role as providers of reliable information. 

It is further argued that if journalists are summonsed on the basis of being an eyewitness to an event (eg. a riot), this could endanger their safety at such events. Fear by misdoers that journalists could become witnesses against them in court could easily lead to pre-emptive murder of media people. 

In all these cases, the media is seen as being inhibited from exercising its freedom in a manner befitting its constitutional status in a democracy. 

It may be noted that points 2.2 and 2.3 above both range wider than the actual disclosure of names – they direct journalists away from giving any sign of work with the authorities, whether it is the supply of unpublished or unbroadcast materials, or giving live testimony that may even stop short of naming names. 

In highlighting the stakes of even voluntary co-operation with the authorities, such arguments, however, sometimes prove to be unrealistic. Media people (supported by the public) have occasionally felt justified in handing over materials or tipping-off police – such as in South Africa when a broadcaster handed over a videotape of the infamous incident in which South African police trained their dogs by setting them on Mozambican refugees. 

2.4 Counter-arguments:

The rationale embedded in the arguments cited above relies ultimately on a public-interest principle as central to democracy. In other words, the assumption is that a democratic society confers special exemption on journalists from disclosing identities of sources because this is for the benefit of the citizenry at large. Media freedom therefore is not a freedom for an arbitrary class of individuals to remain silent about sources, but an acknowledgement that those who wish to join this group should be recognised as fulfilling a special function and mandate in a democratic society. In this perspective, therefore, a journalist subpoenaed in his or her private – as opposed to professional - capacity for information that was not gathered in the course of duties, would have no more privilege to refuse than would any other citizen. 

Even with this interpretation, however, there are serious counter-arguments to journalistic privilege. The first objection holds that media’s right to refuse to disclose sources has to be weighed against other rights – such as the right of an individual to dignity, to fair process, and access to information. The second objection is that it also has to be weighed against the duty of another institution – i.e. the state – to fulfil its mandate, which in this case is the maintenance of the rule of law and effective judicial process. In other words, against the media’s claim of silence in the public interest, counter-claims can be made also in the name of speaking up in the democratic public interest.  

In the course of history, a number of protocols have emerged to guide the balancing of such claims of public interest benefit, and these are discussed below. 

3. South African experiences

Apartheid South Africa was infamous for jailing journalists without even convicting them in court. However, a number was indeed imprisoned after conviction under Section 205 of the Criminal Procedure Act for refusing to reveal sources. Since the dawn of democracy in 1994, a number of developments have tested this situation. 

Media freedom is now addressed in the Constitution, in Section 16 (1), which holds that "Everyone has the right to freedom of expression, which includes -

(a) freedom of the press and other media;

(b) freedom to receive or impart information and ideas;

(c) freedom of artistic creativity;

(d) academic freedom and freedom of scientific research."

However, the courts to date have not interpreted this as giving particular rights to journalists. Thus, the case of Holomisa v Argus Newspapers (1996) held that: "It does not follow ... from the special constitutional recognition of the importance of media freedom, or from the extraordinary responsibilities the media consequently carry, that journalists enjoy special constitutional immunity beyond that accorded ordinary citizens." (Cited by Trengrove, 2002). 

An early case dating from 1994, S v Cornelissen, found that while there was no legal privilege for journalists, the refusal of the reporter to testify in this case amounted to “a just excuse” (cited by Rosa and Bronstein, 2000). This finding was within the terms of Section 205 which say that a person does not have to answer questions if the presiding officer finds that the individual has “a just excuse” for failing to do so. Of course, the difficulty from a media point of view lies in proving “justness”, and even where this is done, in still stopping the state from invoking disclosure for overriding reasons. The argument that the individual is being subpoenaed as a journalist is not on its own accepted as a "just excuse". 

The "just excuse" case was not effective in 1996 when subpoenas were first served on Cape Town journalists over their coverage of the torching of drug lord Rashid Staggie by a riotous crowd. The prosecutions agency argued that the media's evidence, including unpublished materials about the event, was indispensable if the killers were to be convicted. The affected journalists their companies refused to comply, arguing amongst other things that they  risked being killed by gangs if they were to testify. The state response was to take matters directly into their own hands and police raids were conducted directly on the newsrooms. However, it appears that no evidence could be found. After four years of cat-and-mouse, including with journalists hiding from both state and gangsters, the prosecutory authorities finally agreed that two journalists could simply submit affidavits that confirmed the information published in their reports. 

This lengthy drama overshadowed, and arguably undermined, earlier negotiations over the use of Section 205 which had produced in 1999 a memorandum of understanding between the South African National Editors Forum, the Ministers of Safety and Security, and of Justice, and the National Prosecuting Director of Public Prosecutions (Record 1999). This document set several restraints on the ability of state officials to subpoena journalists, for example requiring approval from the National Director of Public Prosecutions for such actions, and the requirement that negotiations should precede the issuance of a subpoena, with interested parties being given the opportunity to make representations. The document spoke of the “need to balance the interests of the maintenance of law and order and the administration of justice on the one hand, with the right of freedom of expression and specifically freedom of the press and the media.” (Clause 2.5). However, the Record of Understanding failed to resolve the Staggie subpoenas experience, and has had little currency since. Meanwhile, very slow negotiations have continued between the SA National Editors Forum, Government and MPs about amendments to the actual Act. 

Subpoenas for journalists again came to the fore in the 2000 Human Rights Commission Inquiry into Racism in the Media. Direct negotiations between the SA National Editors Forum and the Commission eventually saw these being withdrawn, and members of the media agreeing to voluntarily testify. 

The matter arose again in the 2003 Hefer Commission of Inquiry into spy allegations against the Director-General of Public Prosecutions, Bulelani Ngcuka. Several journalists were subpoenaed, but the individual most targeted was Ranjeni Munusamy. She was controversial even amongst journalists, with some arguing that her conduct in breaking the spy story (in a paper other than her own) was not that of a “journalist”. Accordingly, some believed that a journalistic case for privilege should not apply to her. However, the Commission and the SA National Editors Forum took the view that at the time of her newsgathering, she had functioned as a journalist. 

Her application for exemption from testifying was unsuccessful. Commission leader Judge J Hefer shrewdly argued that her agreeing to testify did not necessarily have to include her agreement to reveal her sources. He also rejected her claims about receiving death threats should she testify. Munusamy took the case on appeal to the Bloemfontein High Court, where again she lost.  In this higher judgement, the court was also unconvinced by the argument that if a subpoena were to be given to a journalist, it should be a last resort rather than first port of call. The court advanced the dubious logic that the spy allegations had begun with the journalist, and therefore it was logical for her to be the first to testify. (The flaw in this finding is that the allegations clearly began outside the paper, and were only reported by the journalist). As it happened, Hefer concluded his inquiry without waiting for the result of Munusamy appealing to the Constitutional Court against the High Court finding. He remarked that it was not worth delaying the Commission as she would add very little to what other witnesses had already established. While the Constitutional Court decides whether to hear the appeal on a matter that is now, in a sense, academic, the High Court ruling remains the last (and troublesome) official word on the subject. 

The lessons of these experiences are that a constitutional guarantee of media freedom does not automatically translate into journalistic privilege. It can also be seen that between journalists testifying and not testifying about their sources, a large and shifting grey area exists. In this space, a number of compromises are possible which may achieve a balance of the diverse interests involved. Another lesson is that even formally negotiated agreements do not necessarily pre-empt subpoena confrontations, although it could be argued that they at least create a climate where forcing journalists to testify does raise eyebrows and tends to be avoided. 

In the meantime, however, the possibility exists for negotiation, or ultimately court action, to test whether the constitutional recognition of media freedom in South Africa requires amendment to Section 205 to take account of the special social mandate of media workers. However, since the record of understanding that was agreed in 1999, no real headway has been made. 

4. US experience

The seminal case in the US Supreme Court of Branzburg v Hayes (1972) saw major divisions amongst the judges, but on balance a finding that the First Amendment did not entitle journalists to privilege on the matter of revealing sources. Justice Byron White dismissed the “chilling effect” argument as speculative. His attitude seems to have been that anonymous whistleblowers should have gone to the authorities rather than the media (Prendergast, 1996:182). White declared that journalists had no more right than the “average citizen” in responding to subpoenas. In effect, while the First Amendment guaranteed freedom to the press as an institution, this did not cover freedom from testifying when called upon to do so. The interests of justice took precedence. This position stands out from the view of his fellow judge, Justice Stewart, that the primary purpose of the First Amendment was “to create a fourth institution outside the Government as an additional check on the three official branches.” (Prendergast, 1996:193). 

Prendergast (1996:194) writes that the White judgement means that “the newsgathering rights of reporters, when in conflict with government’s primary mission, must give way.” He counters White’s dismissive views about the “chilling” argument, by asking: “How does one quantify a chilling effect? How do reporters know when sources do not call? How do they know that sources will not talk to them because of a newsroom search?”

The same case also rejected a qualified privilege argument – known sometimes as the “Stewart” principles. This argument asserts that journalists should be exempted unless three conditions can be met by Government (or any other body or individual seeking to compel journalists to divulge sources). The conditions are:

(a) They should demonstrate that the information sought is relevant to a legal proceeding about a specific probable violation of law;

(b) That this information can not be obtained other than from the journalist, in other words in a way that is less destructive of First Amendment rights;

(c) That there is a compelling and overriding interest in obtaining the information. 

Fortunately, however, this Branzburg ruling has not proved to be a binding precedent, whereas the Stewart principles have had wide up take.. For example, the Florida supreme court has since held that subpoenas of journalists can only be allowed after the requesting party meets the three conditions (RCFP, 1998). Further, a number of courts in the USA have interpreted state constitutions that include free press provisions to allow for some qualified privilege. Even better, some 31 states have gone as far as developing legislation in a completely different spirit to White, with the effect of giving the media varying measures of protection against subpoenas. (Reporters Committee, 2003a). 

The first state to develop a so-called “Shield Law” was Maryland in 1896. (Alexander and Cooper, 1997). Today, while a few states provide for absolute privilege (Alabama, Pennsylvania), most have a form of qualified privilege. The range varies considerably in the latter – sometimes including privilege as regards materials as well as names; sometimes (as in New Mexico) including the option of in-camera disclosure to a court which will then decide whether or note to grant exemption. Some laws require that those seeking disclosure have to have show "a clear and convincing level of proof of issues such as relevancy, necessity and alternative sources” (Alexander and Cooper, 1997). Shield laws, however, often have exceptions – such as for defamation cases, where courts can order disclosure. (Alexander and Cooper, 1997). Generally, they lean towards protecting journalists in cases of public interest journalism, as those involving gossip columns. 

The USA has another interesting consideration in regard to proection of sources. As Mauro (2002) points out: “(I)f we promise confidentiality and then renege on that promise, we can be sued by our sources for breach of contract.” This indeed was the result of the 1991 Supreme Court case in Cohen v. Cowles Media Co. In this view, the right to protect sources is linked to a responsibility to those sources (Kinnard, 1991). Against this position, Landon (1991) argues that there is always a higher contract at stake – which may overrule the reporter-source one, and this is that with the reader. Nonetheless, the legal liability in the USA is in regard to a journalist's confidentiality commitment to the source and not to disclosure to the readers, listeners and viewers. 

Another aspect of US experience is that in cases of information resulting from eyewitness experience (as distinct from agreed confidential briefings), reporters are seldom exempt from testifying in court. (Alexander and Cooper, 1997;  (http://www.rcfp.org/news/1996/07291.html, accessed 14 February 2004). The “safety” for newsgatherers argument, as outlined in 2.3 above, would seem to have little relevance in the USA. 

Interestingly, there are in the USA elaborated protocols supposed to ensure that law enforcement authorities act with due sensitivity to the special role of the press (Code, 2000). Known as the "Attorney General’s Guidelines for Subpoenaing Members of the News Media", these call for negotiation with the news media before the subpoena stage is reached. They further require that such subpoenas be very specific about the information sought, its centrality to the case and the reasons why it cannot be gleaned elsewhere. In addition, the issuance of subpoenas to the media has to have the express authorisation of the Attorney General. However, the guidelines go as far as stating: “The use of subpoenas to members of the news media should, except under exigent circumstances, be limited to the verification of published information and to such surrounding circumstances as relate to the accuracy of the published information.” (Code, 2000). 

A recent article has argued that since 9/11, US courts have been more inclined to force a journalist to give up information in terrorism-related proceedings. It concludes: “Journalists will not win every case. But a journalism community that does not zealously guard its First Amendment rights risks losing them altogether.” (Reporters Committee for Freedomof the Press. 2003b)
A lesson that can be extracted from the American situation is that a diversity of regimes can sometimes co-exist in the form of different court findings and varying legislation. Further, a commitment to a source can be taken as a legal contract, and that refusal to testify in the case of eye-witness information is not generally shielded - and this may be a function of the political culture and status of the media. Prosecuting guidelines can be made very specific and tilted towards verification of information that has already been made public rather than that which was unpublished. Lastly, the political climate is a fundamental factor in how courts will interpret legislation, and that journalists need to defend themselves. 

5. African Commission declaration

The African Commission declaration on freedom of expression affirms in its Preamble that freedom of expression is a cornerstone of democracy and a means of ensuring respect for all human rights and freedoms. However, it conspicuously makes no reference to freedom of the media as an institution – referring only to the “key role of the media and other means of communication in ensuring full respect for freedom of expression, in promoting the free flow of information and ideas, in assisting people to make informed decisions and in facilitating and strengthening democracy.” Freedom of expression is seen only in individual terms as is evident in Section X: “the right to express oneself through the media by practising journalism shall not be subject to undue legal restrictions”. There are thus no media rights different to individual rights. 

In this respect, the African Commission’s document is weaker than the American Convention on Human Rights, whose Article 13 has been found by the Inter-American Court of Human Rights that journalism differs from other professions in that it is an activity expressly protected under the Convention (Price and Krug, 2000). 

The Declaration is also weaker than the Mozambican Press Law which says that media freedom specifically includes “the protection of independence and of professional secrecy” (Article 2). Under Article 30, it is stated: “Journalists shall enjoy the right to professional secrecy concerning the origins of the information they publish or transmit, and their silence may not lead to any form of punishment.”

What can be concluded from this is that a case for the protection of sources and other journalistic materials cannot, in terms of this document, rest on any concept of the special rights of media as an institution. This is also evident from the actual provisions that are cited. The clause says: “Media practitioners shall not be required to reveal confidential sources of information or to disclose other material held for journalistic purposes except in accordance with the following principles:

· the identity of the source is necessary for the investigation or prosecution of a serious crime, or the defence of a person accused of a criminal offence;

· the information or similar information leading to the same result cannot be obtained elsewhere;

· the public interest in disclosure outweighs the harm to freedom of expression; and

· disclosure has been ordered by a court, after a full hearing.”

This position mirrors in some respects the position of the “Stewart” principles in the USA, as well as that of the United Nations International Criminal Tribunal. In 2002, the latter adopted a qualified privilege for war correspondents in regard to being forced to testify in cases against alleged war criminals. The Tribunal ruled that a subpoena could only be issued if the evidence sought was of direct and important value to a core issue in the case, and if the evidence could not reasonably be obtained elsewhere. (Reporters Committee on Freedom of the Press, 2003b). 

The African Commission's declaration, akin to several other international documents, allows for interference with freedom of expression in as much as this is not arbitrary, and that it is “provided by law, serve a legitimate interest and be necessary and in a democratic society” (section II). These caveats, while an advance on the situation in certain African countries, are far from optimum. Accordingly, they may serve to undermine the strength of the principles outlined in the protection of sources clause. On the other hand, at least spelling out the four points in the clause does at send out a  signal that subpoenas to the media should not be lightly issued. 

6. Conclusion and recommendations

According to Price and Krug (2000), “the goals of democratic governance will not be advanced if courts enjoy open-ended discretion to compel disclosure.” They add that if the courts are empowered to order disclosure only in narrowly defined circumstances, the onus will then be placed on the proponents of disclosure to show why the journalist should do so, rather than the burden falling on the journalist to show why she or he should not do so. Thus: “Exceptions to journalists’ protection of confidential sources, if permitted at all, should be prescribed in law, narrowly defined, and available only for advancement of interests necessary in a free society.” Similar to the Declaration, the two authors perceive this as applying only to certain criminal cases, as distinct from civil cases. To this effect they cite decisions by the European Court, adding that this Court has also stated that placing limitations on the confidentiality of journalistic sources calls for very careful judicial scrutiny. 

Conditions in much of Africa are not the same as those in the USA or Europe, or even South Africa. Care must therefore be taken in assessing the relevance of which democratic principles and practices might be adapted for Africa. 

The challenges on the ground on this continent are not those of pressures on journalists in civil proceedings, nor of sources suing for breach of confidentiality commitment. Prescriptions relating to these pressures therefore are not top of the African agenda. The more relevant pressures on the continent are to do with vindictive governments either conducting political witchhunts or seeking to block leaks. They may also result from with police and prosecutors failing to do their own independent research work. 

In this context, the principles of the onus falling on those seeking disclosure, rather than on the journalist, are imminently adoptable. As are the "Stewart" conditions that need to be met for a subpoena to be fairly issued. In this respect, although the African Commission's declaration does not make a case for media freedom, it does at least spell out limitations on the use of subpoenas. In this respect, it is progress in terms of the situation that prevails in many countries. Finally, the purpose and extent of a subpoena against the media can be profitably limited along the lines of the USA Attorney General's guidelines. 

What does the review in this paper signify for the concerns of the Commission in implementation of the Declaration, for monitoring it, and for impacting on national legislation? Ultimately, while the terms of the law, and of media-government agreements, are very important, it is the political climate and public opinion that carry the day. As in South African, a record of understanding has seen little practical operation, but it has arguably helped promote a climate of opinion in which subpoenas against the media are seen as repressive steps that ought to be avoided. 

On the other hand, as in South Africa, the reasons for journalists refusing to testify have not always been made very clear to the public. Instead, they can be easily interpreted as self-serving, and based on arrogance, unaccountability, and a reactionary desire to frustrate laudable attempts of elected majority-rule governments to maintain law and order and promote justice. Thus, public opinion may at times be wholly in favour of a journalist testifying if it means that just desserts may be visited upon a criminal or future lives saved by the imprisonment of a serial killer or terrorist grouping. In such cases, the whole rationale for the public-interest principle of keeping confidentiality is substantially weakened. This is a situation when the authorities and the judiciary will feel little compunction to avoid squeezing sources out of journalists. 

It could also be argued that even when a government or a court grants  privilege to journalists from being witnesses, this does not necessarily stop the murderous intentions of a disenchanted crowd, a criminal gang or even terror-merchants who know that killing a journalist wins them more coverage than does the death of a teacher. The political culture, again, is crucial. 

The central task therefore is to educate the public about the interconnection between rights to freedom of expression and freedom of the media, and integral connection between these and the protection of sources. It is to highlight to the public the importance of weighing the balance of public interest in disclosure of some sources, against whether a given case will damage the public’s interest in an uninhibited flow of information from other sources. In turn, this hangs on the trust that the media in general can earn from the public, and how much its reputation as a reliable and independent institution can be taken seriously, and which does not abuse the practice of using confidential sources. And, finally, all this depends in part on the extent to which governments and the public know that the media takes seriously a declaration like the one produced by the Commission. 
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