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Abstract:
During 2005, the SABC found itself required to re-apply for its broadcast licenses in the wake of legislation that formalised a degree of separation into commercial and public service wings. In the lobbying around the process, the Corporation argued that there should be no detailed conditions in the new licences on the basis that these were unnecessary (its public mandate was already adequately spelt out elsewhere) and further that such interference would be both illegal and threatening to the financial survival of the broadcaster whose unique status and commercial operations required it to be treated distinctively, rather than on a par with other broadcast licencees. In effect, it argued for maximum self-regulation. This approach was roundly criticised by business rivals and NGOs alike who saw this approach as perpetuating a problematic status quo. The broadcast Regulator – whose responsibility and authority was much contested during the debate –  ​seemed to agree. It went on to impose quantifiable licence conditions on all the SABC’s stations – with cognisance taken, however, of public service and commercial distinctions. This increased external regulation of SABC primarily addressed concerns that self-regulation was insufficient guarantee of public broadcasting delivery, and to a lesser extent the issue of fair competition with commercial players. 
1. Background 
Although SABC was officially founded in 1936, its formal licences date only from 1995, following the creation of a broadcast regulator under the Independent Broadcasting Act (1993).   According to the Freedom of Expression Institute (FXI), these were “really pro-forma licences that lack detail as they were meant to be a stop gap measure until the 1976 Broadcasting Act was replaced by a democracy-era Act that laid the basis for proper licencing” (FXI 2004a). However, ten years into the democracy and several new laws later, the licences were renewed in 2004 without additional conditions. Nevertheless, the momentum had been mounting for a more substantive re-licensing.  
The passage in 1999 of the Broadcasting Act, and the subsequent amendment in 2002, brought the issue of not just renewal, but of re-licensing, that much closer. The 2002 law explicitly required re-licensing due to the corporatisation of the broadcaster and its division into two wings: Commercial Broadcasting Services (CBS) and Public Broadcasting Services (PBS). Part of the policy rationale underlying this was set out in the Government’s 1998 White Paper on broadcasting policy: “The government does not wish to leave the commercial activities of the SABC unregulated, with the attendant risk that it will have considerable advantages over other private broadcasters. Accordingly, the Government will restructure the SABC in order to achieve tangible internal separation of commercial from public broadcast activities…”
The 2002 law spelt out that SABC PBS had to: provide broadcasting in all the 11 official languages; reflect the unity plus diverse cultural and multilingual nature of South Africa; provide significant news and public affairs programming; and include “significant” amounts of educational programming.  The CBS would be subject to same values, but would also be required to subsidise the public services and maximise revenues for the shareholder (i.e. the State). The statutory division required a formal re-licensing which would indicate which stations would be public broadcasting services, and which commercially operated. The question was whether the implications of this would be further elaborated in the licence conditions. 
2. SABC’s opening gambit
In accordance with the 2002 legislation, ICASA instituted the re-licensing process in 2004. This commenced with SABC submitting a lengthy proposal (SABC 2004a). In this, it argued that 15 of its radio outlets should be licensed as public service stations, with 4 being commercial; 
 in television, SABC 1 and SABC 2 should be recognised as PBS, and SABC 3 CBS.

The proposal also celebrated at length SABC’s overall public service achievements under the difficult conditions of operating a largely advertising-funded business model. By implication, no far-reaching changes were required. The proposal also confronted head-on whether detailed conditions would be written into new licences for the newly-classified stations. Thus, the Corporation, noted: “The question arises as to the extent to which the licence conditions ought to particularise the manner in which the SABC complies with its obligations …  In particular, are the licence conditions obliged to set out the detail of the programming, thereby illustrating the manner in which the SABC complies with those obligations, or is it sufficient merely for the licence conditions to reflect the obligations as a statement of principle?” The broadcaster then went on to answer these questions by marshalling four arguments in favour of a hands-off licensing regime. The first argued that anything stronger would be illegal; the second said there was already sufficient regulation and self-regulation, and the third provided an economic rationale. The fourth claimed international precedent.
On the first argument, the corporation noted that the 2002 Broadcasting Act guaranteed that the SABC was free in respect of its journalistic, creative and programming independence, and thus “it is not for the Authority to prescribe the SABC’s programmes”. It declared: “Any different view, suggesting that ICASA is required to approve programme content, would deny the SABC its Constitutional rights and its journalistic independence.”  In fact, SABC said that the 2002 law did not even give ICASA the authority to review the Corporation’s existing licence conditions, let alone impose new ones. Should the Regulator attempt to do so, it would be usurping the functions laid down by parliament for the Board of the Corporation.
Regarding its second point, SABC said its own Editorial Policies already constituted a basis on which the Authority could evaluate the corporation. While ICASA could match programme content to these policies, this should not be done at the license stage. Accordingly, “(t)he licence conditions to be set in this process should only reflect the broad obligations that are relevant to reorganization.” 
Turning to economic arguments, the SABC argued that all its services were PBS, even its commercial ones, and that the latter were thus clearly distinct from privately-owned commercial broadcasting services. In consequence, it was wrong to compare the two kinds of CBS. By having to rely on commercial sources of revenue, it was constantly having to balance its obligation to deliver public interest programming against providing commercially competitive schedules. It followed that “given its extensive public mandate and largely market driven funding arrangements, the SABC needs a measure of flexibility in order to remain competitive and viable while delivering on its mandate”. It further argued that its legislated obligations – such as services in all the official languages, or catering to children, women, youth and the disabled – should be viewed collectively, instead of the alternative of ICASA seeking to spell these out for each service individually.  
Lastly, referring to international experience, the SABC claimed that public broadcasters elsewhere “are given flexibility of obligations/licence conditions and are not faced with extensive and onerous conditions on programme quantity and specificity”.
In sum, SABC was arguing that the “licence amendment process was not the occasion for a general review of the terms, conditions and obligations attaching to the SABC’s broadcasting licences” (ICASA 2005a:7). As ICASA (2005a:11) summed up the argument, the Corporation’s position was that “the SABC determines ‘how’ it proposes to comply with its obligations, while the Authority monitors its activities and determines ‘whether’ compliance has been achieved.”
However, if this was the SABC’s position, there were – in ICASA’s words – “starkly contrasting” views put forward by other parties (ICASA 2005a). Eleven submissions were made in response to the SABC’s proposals. These came from broadcasters like e.tv and Primedia, and from civil society advocacy groups such as the Media Monitoring Project (MMP) and the FXI. 

3. The commercial TV competitors throw their punches
Foremost amongst the critics was e.tv, SABC’s biggest television rival. This privately-owned company’s arguments were about creating “fair competition” through the re-licensing, and it also critiqued SABC’s view that detailed licence conditions would be illegal and unnecessary. 

This company pointed out that its own licence conditions exceeded the minimum requirements of ICASA general regulations in regard to meeting a (costly) local content quota. This quota (of 45% content) had arisen out of its own “promise of performance” during the application process for a licence, which – e.tv argued – had been based on the assumption that SABC would be subjected to a higher obligations, and yet the Corporation faced on 35% on SABC 3.
Further, while e.tv had an advertising restriction of a maximum of twelve minutes per hour, no such limitation applied to any of the SABC channels. This was despite the fact that e.tv relied on a single source of revenue (advertising), while the SABC had multiple sources of revenue (advertising, state funding and licence fees). The private broadcaster highlighted what it called its “more onerous” conditions (each with multi-lingual requirements) as regards minimum hours per week of children’s programming, informational and news programming, plus drama as well as prime-time obligations. 
Accordingly, e.tv argued, specific licence conditions now needed to be placed on the SABC to “ensure that it delivers on its public service mandate while contributing to the creation of a fairer competitive market environment”. In particular, it added, “specific and quantifiable licence conditions will ensure that some languages are not marginalised”. In educational programming, e.tv said it wanted to see ICASA determine for SABC a “minimum number of minutes per day of curriculum-based education and the scheduled times, the minimum number of minutes of formal educative topics and the broadcast time periods as well as the interest-areas and the minimum number of minutes to be allocated to each of these areas”. Referring to the legislative requirement that the PBS wing of SABC enrich the cultural heritage of South Africa, e.tv stated: “Licence conditions will set out quantifiable measures to ensure that this objective is met.” Likewise in regard to the requirement that the PBS stations offer a broad range of services for children, women, youth, the disabled, once again “(l)icence conditions will specify the quantities and broadcast time periods of the programmes to serve these specialist needs”. The company further called for specific and quantifiable minimum amounts of SABC PBS programmes to be commissioned from the independent production sector, and in the coverage of national sports programming as well as developmental and minority sports. 
Likewise, it stated, “(s)pecific and quantifiable licence conditions will ensure that the CBS operates under similar conditions to those set out for private commercial licensees”. Underlining its own economic interests, e.tv argued that “(t)he SABC would effectively become a self-regulated institution without any independent regulatory oversight in a market where it dominates advertising revenue share”.  This would “undermine the entire basis of independent regulation and deny the opportunity for the creation of fair market conditions”.   

It went on to recommend various minimum conditions for SABC’s CBS, covering local content (proposed at 45%) drama, news and information, multi-language broadcasting, children’s programming, advertising (12 minutes per hour), and local programmes being commissioned from the independent production sector. According to e.tv, “(i)t follows that the public service obligations and limitations on the PBS should be significantly higher than the conditions imposed on the CBS.” Amongst its recommendations here were 55% local content with 80% in prime time; 50% of prime-time programmes in official languages other than English, a minimum of 21 hours of children’s programmes, a minimum of 25 hours of information programming per week, a minimum of four hours of educational programming per day, five hours of religious programmes per week and a maximum of six minutes of advertising in any one hour.

Addressing the SABC argument that specific licence conditions would infringe SABC’s freedom of expression, e.tv declared: “This is an absurd contention.” The logic was that licence conditions on any broadcaster would be an infringement of this constitutional right. In fact, said e.tv, avoiding conditions would undermine the existence of ICASA, which itself would amount to an infringement of the constitution.
 In short, “the imposition of quantifiable licence conditions specifying number of minutes and broad schedule times (e.g. prime time) cannot possibly be construed to infringe the right of freedom of expression”. The private broadcaster concluded: “In effect, what the SABC is proposing, is a self-regulatory system in terms of which it will determine its own licence conditions – and, as an inevitable consequence, its own compliance with its licence conditions – while the rest of the broadcasting industry is subject to regulation by the Authority.” 

As regards the existing Editorial Policies of the SABC, these were “wholly inadequate as a basis for licence conditions”. They did not provide measurable objectives and, by their very nature, did not address the competitive position of the SABC in the market vis-à-vis other broadcasters. It would be impossible for the Authority to monitor and enforce compliance with these SABC policies “as they merely contain broad statements of principle without any measurable performance indicators”. An example was the SABC policy statement that it would “air a significant amount of educational programming …”. In e.tv’s view, “significant” was not defined sufficiently for ICASA to determine whether the SABC had complied with this aspect of its obligations. The same applied to SABC’s policy that all official languages would be treated “equitably”. 
A similar position was argued to ICASA by private subscription television company, M-Net. Its evidence leader stated that, contrary to the SABC position, it was not the case that while detailed licence conditions were imposed on commercial and community broadcasting service licences, public broadcasting services were unique
and should be treated differently. “In essence, the SABC is proposing that it be self-regulated, while the rest of the industry is subject to independent regulation via Icasa.” (Business Day, 20 September, 2004).
In its written submission (M-Net 2004), the company also raised an issue of international practice. In a different emphasis to that made by SABC,  M-Net stated that public broadcasting services internationally had to carry the primary responsibility for addressing the needs of the public and for delivering public service programming. “In order to ensure these objectives, these services must be regulated according to a specific remit and detailed obligations.” However, SABC had to date been able to broadcast “unfettered by detailed regulation”. M-Net proposed that the licence conditions imposed on SABC 3 ought to be similar to those imposed on e.tv, whilst the conditions imposed on SABC 1 and SABC 2, as the public broadcasting services, ought to be more onerous to ensure compliance with the mandate of a true public broadcasting service. 
According to the private subscription broadcaster, the approach adopted by the SABC in its application was “deceptively simple”. The public broadcaster had suggested that the amendment to the licences should simply “indicate which of the services will be public broadcasting services, and which will be commercially operated broadcasting services.” What this meant was that “(i)n essence, the SABC is proposing that it be self-regulated, while the rest of the industry is subject to independent regulation via ICASA.” 

4. Commercial radio sticks the knife in.

Similar arguments to the private TV players were advanced by commercial radio station YFM, which said that SABC’s existing licences contained no substantive licence conditions (see YFM 2004a). SABC was in effect now proposing that it should “be entitled to regulate itself”. This meant SABC’s commercial radio services would be exempted from fair competition, which scenario would constitute an abdication by ICASA of its constitutional duty to ensure such an even playing field. “Moreover, granting of the amendment application as it stands would entrench SABC’s unfair competitive advantage over other smaller commercial broadcasters”. To avoid this, the provisions of the Broadcasting Act had to be “fleshed out into substantive and enforceable licence conditions”. 

Elaborating on this, YFM’s Dirk Hartford criticised SABC’s radio stations for carrying less local content than his station had to provide (YFM 2004b). Further, “(g)iven both their existing substantial share of the advertising revenue market and the rapid growth therein, it is impossible to see how they will hold to the principles enunciated in their Charter if this is not reinforced with particular, exact and measurable license conditions on both its PBS and commercial radio stations.” Hartford went on to accuse SABC of “intransigence and even arrogance” and said that ICASA should impose “real public broadcasting benchmarks and social obligations that are written into the licenses of each of its radio stations including its commercial broadcasters”. These conditions should not be “less onerous” then any of the obligations carried by the commercial broadcasting sector and in fact should be more stringent in terms of serving the public interest.
Another commercial radio broadcaster, Primedia, made similar points but also countered the SABC position that greater regulation would detract from editorial freedom (Primedia 2004). Rather, this would “simply serve to give content to such freedom, in order to ensure that the freedom is exercised with due regard to its public service mandate”. Primedia noted that the obligations set out in the Broadcasting Act were of a broad nature “and they need to be given content and made quantifiable, through licence conditions that are precise and unequivocal”. The company argued that such quantification would enable ICASA to “easily” determine whether the SABC had complied with its mandate. Similar to the Act, said Primedia, the SABC’s Editorial Policies only encompassed broad statements of policy and did not adequately remedy the absence of licence conditions. The SABC’s public commercial services should, it said, be subject to same regulatory framework as other private/commercial services with quantified obligations and promises of performance. 

A further commercial radio company, Kagiso, took the point further by claiming that the Broadcasting Act stated that the SABC’s commercial services should be subject to the same policy and regulatory structures as applied to other commercial broadcasters (see Kagiso 2004). The SABC was now proposing that its commercial services be licensed in a “different manner” from the other commercial broadcasting services, it said. If ICASA did not determine programming content there, however, “the SABC will be free to amend the format and content of its commercial broadcasting services as it sees fit” and would continue to be advantaged and compete unfairly with private commercial broadcasting services. Kagiso expressed concern that the inclusion of 5FM and Metro FM along with SABC 3 under the proposed Commercial Services Division meant that the SABC would be able to offer marketers a national footprint through both radio and television. “The offering available from private commercial sound broadcasting licensees will thus be emasculated, as no other private commercial broadcaster has access to such an extensive footprint, or to multiple distribution channels and outlets in both audio and visual media.” Compounding this advantage, SABC would be able to duplicate content on its commercial broadcasting services, reducing its cost base and entrenching its advantage over private commercial radio operators. 
5. Civil society weighs in 

On the advocacy group side, the MMP interpreted the SABC’s proposals as arguing that “SABC should themselves take the lead in formulating the standards by which to judge their own performance” (see MMP 2004). The NGO stated that if such an argument were to be taken seriously, evidence was needed that the SABC was capable of doing this. However, the SABC’s submission had failed to provide any criteria against which the corporation’s performance could be measured. “The question that needs to be answered when considering the licensing amendment, is how can performance be gauged if no criteria or measurement are provided?”
Another point made by the NGO was that while the SABC would like ICASA to play only a minimal role in the regulation of SABC broadcasts, this would blur the boundaries between the mandated functions of ICASA as regulator, and the SABC as broadcaster. “If the SABC were to be permitted to be judged by their own set of norms and standards, developed internally within the corporation and ratified by the authority, such developments would leave ICASA with minimal ability to enforce compliancy with regulatory precepts, and little power to punish violations of the central tenets of broadcast legislation.” MMP said that as a matter of parity, it should be ICASA that set the conditions for the SABC, as it did for all other broadcasters.  
Turning to SABC’s arguments that conditions were unnecessary, the MMP said that while the Editorial Policies set out guidelines for behaviour and reporting but could not be viewed as a system to measure the performance of the SABC. The broadcaster had neglected to indicate not only who would function as an independent verifier of the SABC’s claims, but also according to what standards the claims were to be measured, and yet it expected ICASA to monitor, decide, and account for the SABC’s progress only once the licence amendment had come into force. In a different nuance to the commercial players, the MMP also suggested that the SABC board (which is appointed by parliament) had a role to play. This structure should set the initial various measurable criteria, which would then be submitted to ICASA. The authority would then be in a position to ensure if these compared equitably and fairly with the regulations outlined for other broadcasters. 

In effect, arguing SABC’s proposal for its services to be treated collectively, MMP said the SABC submission did not adequately distinguish between the roles and service obligations of the public and commercial services, with the exception of the funding mechanisms and operational structure involved. 
A second NGO, the Media Institute of Southern Africa – South African Chapter (Misa-SA), took the discussion further, saying that “with the exception of its educative and educational programming, it is becoming increasingly difficult to differentiate SABC programming from the commercial television broadcasters”. It stated that “(i)n seeking to reinforce and expand its market base in direct competition with commercial providers the SABC is diluting its public service offerings and balkanizing the South African public”. The advocacy group said the SABC was trying to “evade accountability”. ICASA, however, was the public’s only real protective

mechanism in terms of a mass media service that was “orientated towards public

service and all that the term implies”. Misa-SA said the licence amendment ought also to place “specific obligations on the Board to ensure adequate funding to the public service division, more especially from government”. This issue touched on the issue of the SABC’s business model, which had been taken as a given by the Corporation in its proposals. 
Picking up on this theme, and coming in very strongly against the SABC’s proposal was advocacy group, FXI (see FXI 2004a; 2004b). This third NGO asserted that the SABC had failed to acknowledge that many of the most progressive changes it has made to its programming regime has been as a result of public or government pressure. “To acknowledge this point would also call into question its argument that it has proved its ability to be left to its own devices” (FXI 2004a). Hammering the point, FXI said: “In fact the SABC has proved consistently that it will take its mandate seriously on when pressure is applied to it, which further makes the case for strong external oversight mechanism coupled with measurable targets set through licencing conditions.”

FXI (2004b) also argued that the SABC’s Editorial Policies amounted “largely to a wish list” which was not specific enough, or binding enough, to amount to licence conditions. In some areas of these policies, there was no outside oversight besides the Board, and there was also no recognition of outside involvement in the reviews of these policies. “This situation is unhealthy, as it makes the SABC an arbiter of its own cause”. 

Noting that there were no targets in the Editorial Policies for news and programming, FXI (2004a) said it was also unclear on what basis compliance with these policy areas would be judged. “There are in effect no indicators to measure the key performance areas.” As regards those of SABC’s Editorial Policies which included targets, the FXI said that these would be subject to the corporation’s financial performance. “They do not have the status of conditions, which the SABC will have to meet on pain of action being taken by ICASA.” 
FXI (2004a) said that in SABC’s submission to ICASA on local content in 1999, the Corporation had requested the right to self-regulate and in addition to self-designate when it came to local content programming genres. The gist then was that SABC would set the rules, and monitor its own compliance, being both a player and referee. Now, “once again the SABC wants to make its own rules, notify them to the authority, implement them, monitor their implementation and review its own performance throughout the cycle”. This, said FXI, “is a recipe for disaster, as it turns the SABC into an arbiter of its own performance with the Board acting as regulator.”
Declared the NGO: “Inevitably, internal systems fail in the closed circle of a self-regulatory system.” (FXI 2004a). It also described as flawed the argument that independence would give SABC the flexibility to decide how to deliver the mandate across all services. This was because many South Africans relied only SABC PBS radio, and these services needed to be regulated carefully to ensure that they provided for all aspects of the mandate within each particular service.

According to FXI (2004b), the commercialisation of SABC had made for negative effects on PBS radio – by generating a bias towards the educated and urban people, English-speakers, and the Gauteng province. It had marginalised older women and led to insufficient promotion of South African music. Thus, ICASA needed to “impose such terms, conditions and obligations appropriate to the SABC’s licence as it deems fit, and it was “not for the SABC to dictate its own license conditions”. It was a “red herring” to say ICASA would enfringe freedom of expression in the sense that it was “indeed not for ICASA to tell the SABC precisely which programmes it must broadcast, but that is not what is involved in making license conditions which set a framework of content”. If ICASA gave a “blank cheque” and “free rein”, it would be abdicating its responsibilities. (FXI 2004b).
What especially irked FXI (2004a) was that SABC’s application assumed a self-defeating status quo. “… the SABC has failed to present a vision that government will be prepared to fund … There is no activism apparent from the SABC on this matter. If it were to throw up a bold vision, and then challenge government to live up to its policy and fund it, then at least some aspects of a proper public broadcasting system could be achieved…” However, the SABC proposal showed “no imagination, much less leadership, in terms of the direction public broadcasting should take, and as a result there is no vision for public broadcasting that could be derived from the application: one which the public could rally behind and that could be a challenge to government to provide funding for.” It concluded: “As a result, quasi-commercial broadcasting becomes a self-fulfilling prophecy.” (FXI 2004b).
6. SABC responds
ICASA provided SABC with an opportunity to counter the arguments made by its critics. The Corporation said it was not seeking to self-regulate, only pointing out that it was already regulated – and indeed, even subject to more regulation by ICASA than other broadcast licensees (ICASA 2005a:24).
In its reponse to e.tv, SABC said that it was false to say that without specific licence conditions, the SABC would have fewer obligations than commercial operators and that it was in the interests of fair competition to set such licence conditions for the SABC (SABC 2004b). It was also false to say that licence conditions were required to ensure the SABC delivered on its public mandate. All this was patently untrue as, “with or without specific licence conditions, the SABC’s obligations as a public broadcaster far exceed the requirements of the commercial sector”. The response further argued that SABC’s ability to compete was curtailed by its extensive programming obligations and its obligation to provide programming for all audience segments. To date, however, the SABC said, it had delivered on its public mandate. 
The broadcaster went on to reiterate its original point that its mandate could not be quantified easily or wholly met on individual services.  Addressing the issue of the adequacy of its existing regulation, it said that the governance character of public broadcasters reduced the need “for detailed licence conditions to govern the broadcaster, which is encouraged to be accountable through its internal policies, set and overseen by its board.” Going further, the broadcaster elaborated that it had multiple levels of accountability and instruments such as annual reports, dialogue with parliament and the Regulator, and public consultation. Defensively, it described these mechanisms as “invasive” and as an “inroad” on its operations. SABC also pointed to the Charter which “exacts from the SABC an extensive range of detailed obligations.”  ICASA was already obliged to monitor and enforce compliance with this Charter. In addition, said the broadcaster, ICASA had to scrutinise and review SABC’s Editorial Policies and enforce the Corporation’s own legally-required Code of Practice.
 Finally, it said, the SABC was required by law to keep an arm’s length in the way that its commercial services cross-subsidised the public ones. 
Thus did SABC explicate its subjection to this multi-faceted regulatory regime to buttress its case that further regulation was unnecessary. But it also utilised these references to repeat its argument against specific conditions for specific stations: “This extensive range of detailed obligations is imposed on the SABC as one juristic entity, and not on either one or the other of the two operational divisions specifically. Whether the SABC discharges these obligations through its commercial service division or its public service division, or both, does not concern the legislature: it exacts simply that the SABC discharges those obligations.”
Echoing e.tv’s strong language back to the critics, SABC said that any idea that ICASA should determine types of programmes, duration and time of broadcast, in order to ensure compliance with the values of PBS, was “absurd”. Finally, the Corporation said that the fair competition argument had nothing to do with the basis on the present application for relicensing was being made. If this were the case, the Corporation implied, the entire broadcast sector would have to be re-licensed. Essentially the same points were made in response to the other commercial critics.
In responding to the FXI, SABC said it was “mischievous” to suggest that the corporation saw itself as entitled to itself determine the content of its own licence conditions (SABC 2004c). “The SABC does nothing of the kind.” Instead, and as SABC had argued in response to e.tv, there was “the fact that ICASA is obliged to monitor and enforce SABC's compliance with its Charter, its policies, and its Code of Practice”.
 Concluded the Corporation:  “it would be inappropriate if the licence conditions sought in addition to prescribe detailed restrictions on the SABC’s statutory programming independence.”

The same response was given to Misa-SA, but an additional element was added in the Corporation’s retort to MMP (SABC 2004d). The MMP had suggested that if ICASA conceded to SABC’s position, the Regulator would have minimal ability to enforce compliance. Countering this, SABC referred to all the areas of ICASA authority (noting not only those cited above but also the ensuring of compliance by SABC with the Regulator’s own Code of Conduct). By also seeking that ICASA prescribe detailed programming licence conditions, “the end result to which this argument inexorably leads is complete control of the SABC by ICASA, from policy level right down to programming content.” In strong language, the Corporation contended: “This notion is obviously so absurd that it could never have been intended by the legislature and, in any event, flies directly in the face of the statutorily enshrined independence of the SABC. The Broadcasting Act was not intended to substitute subservience by the SABC to the executive arm of government, with subservience by the SABC to ICASA.”
SABC also commented on the MMP recommendation that advertising limits be set in licence conditions. The SABC said that this was not a matter for re-licensing, and that it “should also be noted that any recommendation on limiting the SABC revenue opportunities should be approached cautiously given the Corporation’s fragile revenue base.” 

The Corporation’s response did not deal extensively with the criticisms that its existing systems were insufficiently detailed to be meaningful. However, in ICASA’s words (2005b:24-5), SABC did state that it was a “fallacy” to suggest that ICASA would be incapable of monitoring compliance with the SABC’s statutory obligations unless those obligations were reduced to “a matter of ‘a calculator and excel spreadsheet’.” Further, SABC had argued that ICASA was capable of translating broad statutory obligations into tangible form and of making a judgement on whether a particular quantity or percentage of programme material was “significant”. Further, that general statutory obligations could be met in a variety of ways, and that it would be dangerous to adopt the view that there is only one way.

Finally, the SABC CEO at the time, Peter Matlare, went on record as affirming that “(t)he SABC subjects itself to the jurisdiction of the Authority and does not believe that it should ‘self-regulate’” (ICASA 2005a:30).
7. The Regulator lays down the rules 
In response to all the arguments, ICASA noted that it was persuaded by several of the arguments by SABC’s detractors. In addition, it said that its role was not restricted to adopting (or “rubberstamping”) the SABC’s proposal. Instead, it was legally empowered to impose licence “that are appropriate and necessary (in the sense of being reasonably needed) in order to reflect (in the sense of embodying or representing) the SABC’s obligations related to (or flowing from, or connected to, or concerning) the classification of its broadcasting services as being either public or commercial broadcasting services”. (ICASA 2005a:35). The licence conditions would help give effect to SABC’s obligations in respect of each of its broadcasting services, depending on the public or commercial service distinction. The Authority said its function was to translate the law’s broadly defined obligations – “many of which are expressed in vague and aspirational terms” – into more specific obligations.  (ICASA 2005a:36). Such conditions would have to be stated in a clear and accessible manner and provide “with reasonable certainty” sufficient guidance to the people affected. (ICASA 2005a:37). The SABC argument that specific licence conditions would violate the Corporation’s freedom of expression and journalistic, creative and programming independence, was rejected. 
In conclusion, the Authority said that licence conditions would not only be appropriate and necessary, but also consistent with the regulation of broadcasting in the public interest and with the objects of the Broadcasting Act and the IBA Act. With the latter reference, the Regulator may have been obliquely indicating that its required role in ensuring fair competition would have been a factor in its decision-making, although it did not explicitly address the SABC argument that this issue was an extraneous matter to the re-licensing.  (At the same time, as will be seen below, ICASA did not act on all the “fair competition” arguments put by the private broadcasters).
ICASA also did not address the SABC’s argument that the Regulator already had sufficient authority over the Corporation. It may, however, be that despite the SABC’s arguments, the Regulator knew that it despite its several powers over the broadcaster, it did not in fact legally have control over the corporation’s Editorial Policies and related performance, and that in this respect there was still room for intensified regulation.  
At any rate, contrary to SABC’s requests and protestations, ICASA proceeded to specify fairly detailed and quantifiable licence conditions. Indeed, already in 2002, the Regulator had signalled that when re-licensing the SABC, the language imperatives would definitely be considered for further elaboration (ICASA 2002). So even before the process began, it was already unlikely that the SABC would emerge effectively untouched by additional regulation. 
In terms of the license conditions laid down by ICASA (2005b), some provisions echoed the Editorial Policy provisions of the SABC – giving the Regulator the formal power to hold the Corporation accountable in these respects. These points were that SABC outlets should reflect journalistic professionalism and a diversity of points of view. In addition, they were required to “provide fair, unbiased, impartial and balanced coverage independent from governmental, commercial or other interference”.

While each SABC station also received some specific conditions relating to its character (primarily language emphasis), other conditions were applied to outlets depending on which division (PBS or CBS) they were classified as. For television, SABC 1 and 2 were to be licensed as public services; SABC 3 as a commercial service. Both types of service, however, also had many public obligations – which raised the issue of whether there was anything to make SABC 1 and 2 distinctive in comparison to SABC 3 apart from language specifications. A summary of the obligations shows up the similarities of the two licence category conditions:  

	
	Public TV: SABC 1 and 2
	Commercial TV: SABC 3

	Advertising load
	not more than 10 minutes of advertising an hour; not more than 12 minutes in a given hour.
	Identical 

	News
	one hour a day, including a 30 minute package during prime-time.
	Identical 

	Information and current affairs


	seven hours a week, two in prime-time
	Identical 

	Documentary
	seven hours a week, two in prime-time
	five hours, two in prime-time

	Drama 
	whole week – 24 hours; prime time, a minimum of five hours
	18 hours a week, 2.5 in prime-time.

	Education
	six hours a week
	no obligations 

	Informal knowledge-building
	14 hours a week, two in primetime
	12 hours, two in prime-time

	Children
	12 hours a week when kids are watching.
	rising to six hours, over 18 months;  rising to 12 hours over a three-year period


What all this meant is that SABC 3 was far from being freed up to concentrate purely on making money. However, the channel did get a major cost-saving benefit by being licensed to broadcast primarily in English. 

Complementing this benefit was that, because the licence did not say anything to the contrary, SABC 3 would fall under ICASA’s rule of having to carry just 35% local content. In contrast, e.tv – through its own offer at the time of its license application – remained pegged at 45%. SABC 3, in consequence, would be able to use more cheap imported English-language content than e.tv. 

Meanwhile, the dispensation for SABC 1 and 2 was that each should carry 55% local content. Going further, however, ICASA’s draft licenses required these two public service stations to move over 18 months to a minimum of 80% of African languages on SABC 1 and SABC 2. 

In short, costs would be higher for the public channels, but ICASA also made it possible for SABC 3 to make a very good profit. In addition, the Regulator did not ban what the private broadcasters had branded as unfair competition – namely, the three SABC TV channels sharing services, cross-promoting, content sharing and repeats, and cross-advertising. 

Language quota requirements were not really an issue for radio, given the multilingual spread across the SABC’s portfolio with each station serving a primary language. This cleared the way for focusing on other kinds of public service obligations. Thus, unlike television where station differences were mainly in language requirements, in radio there was a broader area of difference between the requirements set for public service and commercial divisions. In a nutshell, while SABC public radio was given numerous obligations, SABC commercial radio had hardly any.  The former (especially the full-spectrum services) had extensive requirements for example in information and current affairs, children’s content, and drama. However, the latter appeared to be let off the hook almost entirely – only having to do limited news.  The table below shows the differences: 
	
	Public radio services
	Commercial radio services

	News
	one hour a day (90 minutes for SAFM);
	30 minutes of news a day.

	Information and current affairs
	30 mins - one hour a day (4 hours a day for SAFM)
	No obligations 

	Children’s programming
	30 mins - one hour a day (for SAFM, reach two hours over an 18 month period) 
	No obligations

	Informal knowledge-building programmes
	three hours a week (SAFM, six hours a week)
	No obligations

	Education
	five a week  (SAFM, four a week)
	No obligations

	Drama
	reaching 30 minutes a day, (for SAFM, over an 18 month period)
	No obligations


As per 2003 ICASA regulations, SABC’s public radio would have 40% local content  and commercial 25%. This contrasted with at least one private station, YFM, with 50% - a unique condition set in relation to the owners promise of performance in their licence bid.
The effect here was to give SABC a free hand in regard to its three commercial radio stations producing sizeable profits. However, the corporation’s purportedly PBS radio stations could also take advertising, and none in either category had any limits specified for the amount of advertising per hour. In other words, SABC radio as a whole could continue to compete head-on with private (and community) radio licensees.
8. SABC and the final conditions.
Responding to these conditions in April 2005, SABC said it maintained that the only licence conditions which should have been set during this process were those “necessary to reflect reorganisation and its obligations related to reorganisation” into the two wings.   However, it accepted most of the conditions, and merely proposed a more “incremental” or “gradual” approach to the implementation of thereof. The corporation argued that “(a)s they stand, the conditions proposed by ICASA are potentially damaging to the SABC’s future stability and viability.” According to the broadcaster, the total impact of full compliance on SABC’s television channels would be R1.3bn in the first licence year. The 80% African language quota on TV meant that local English programming and foreign programming would be “virtually excluded” from the SABC’s screens. “Aside from having a very detrimental impact on audiences and revenues, this is also incompatible with the SABC’s nation-building role.”

The Corporation now had to buckle down and seek to achieve at least a level of performance that would demonstrate progress towards full compliance with the licence conditions. Where it retained flexibility, and escaped further regulation, was that the licence conditions did not did not spell out what a number of requirements listed in law should actually mean in practice. For example, in terms of the Broadcasting Act, SABC was supposed to develop South African expression by providing programming that:

(a) reflects South African attitudes, opinions, ideas, values and artistic creativity;

(b) displays South African talent in education and entertainment programmes;

(c) offers a plurality of views and a variety of news, information and analysis from a South African point of view;

(d) advances the national and public interest.

The result of ICASA not concretising these in licence conditions is that these four general requirements were not translated into effective regulatory stipulations. Another silence from ICASA was its failure to spell out what is meant by the stipulation, across all of the draft licenses, that each SABC outlet must make a “substantive contribution” to various public-service features inscribed elsewhere in relevant law.
 No definition of this phrase means that this condition amounts to the Act remaining as noble sentiment, and fails to improve on the criticism made by e.tv of SABC’s Editorial Policies using the word “significant”. 
Without ICASA spelling out such issues, SABC to an extent is able to self-regulate in assessing how the licences and its mandate are being implemented. The point about detail, as the NGO’s argued in the re-licensing process, is that it provides measurable requirements that can be striven towards, monitored and assessed.  On the other hand, it is also the case that not all objectives can be reduced in this manner, and that more qualitative dimensions of performance are not something that can – or should – be easily regulated. 
9. Conclusion

The content of those conditions where ICASA did elaborate are such that SABC did not entirely lose out, and that its critics also did not get all they wanted. But in so doing, ICASA also gave no license provision to prevent SABC 1 and SABC 2 from adopting a commercial logic indistinguishable from that at SABC 3. The result could distort public service, for example by public-services television neglecting – even within their required reach to African language-speakers – the poorest sectors which attract no advertising.
  As is also evident in radio, neither licences for public or for commercial broadcasting specified any advertising quotas. As in the case of public service TV, there is nothing to stop public service radio from becoming overly profit-focused. 

Thus, the licence conditions complicate the distinction between the public and commercial wings. Indeed, it is clear that they legitimise a blurring between the supposedly distinctive character of public and commercial broadcasting services. The result is to perpetuate the fuzziness endemic to the SABC model. Thus, all public service stations – despite their core mission – are nonetheless still licensed to make money through selling advertising. And commercial television (i.e. SABC 3) is still required to extensive public service. The MMP’s concern about clear distinctions between identifiably public service stations and identifiably commercial ones remains unaddressed. 
Underpinning this issue, and indeed the whole re-licensing debate, is the ambivalent character of SABC as commercial public broadcaster. It is a situation that the SABC itself described to ICASA as “invidious” (SABC 2004). It had, it said, to compete commercially and simultaneously fulfil a public service mandate, but had nevertheless been able to achieve both its public and business objectives. The Corporation was, it had said, successfully serving its audience as “both citizens and consumers”. It was for this reason that SABC had in effect proposed that ICASA should leave well alone. 
In other words, “we ain’t broke, so don’t try to fix us”, was the sub-text of SABC resisting any reinforced regulation in the re-licensing process.
ICASA, however, did regard the broadcaster as needing to be pinned down more specifically in some areas – and explicitly freed up in others. In all this, ICASA tried to assure the national broadcaster’s public accountability, plus its viability, without overly compromising the need for fair competition with other players. The message is that SABC can continue to make money right across the board, but at the same time its public service obligations are now defined and tightened.
In overall respects, therefore, ICASA – like SABC itself at the time – accepted as a given the commercially-funded business model of the Corporation. This notion had been challenged by some of the NGOs during the process, who in effect had called on ICASA to set conditions that would put pressure on national government to amend its policy framework which underpins SABC’s reliance on competing for advertising. It was always unlikely that ICASA would have responded to this call, given that this whole policy was legally the preserve of government – and further, that government, not ICASA, controlled the very purse-strings which the NGO’s wanted to see loosened so as to fund SABC for public broadcasting purposes. 
Re-licensing has therefore led to the SABC’s scope for self-regulation being radically reduced. The objective of this was to enhance, rather than compromise, its operation as a Public Service Broadcaster. However, the challenge for it is to meet the new detailed obligations is exacerbated by an unchanged business model that in certain respects points in the opposite direction – to avoiding costly local content and local language programming, and to competing with commercial broadcasters for consumers to deliver to advertisers, rather than for audiences addressed as citizens. It is against this background that the corporation’s CEO, Dali Mpofu, appointed subsequent to the re-licensing, put on the public agenda in 2006 that SABC wanted a reassessment of its commercialised funding model. It may be that unless there is change in government policy in this regard, the Corporation will not be able to meet all its licence conditions. Another scenario is that ICASA will relax the conditions, or accept less than full compliance. For now, however, regulation rules, and SABC is required to make more money to fulfil a measurable public mandate. 
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� PBS: iKwekwezi FM, Lesedi FM, Ligwalagwala FM, Motsweding FM, Munghana Lonene FM, Phala phala FM, Radio Sonder Grense, Safm, Thobela FM, Ukhozi FM, Umhlobo Wenene FM, Ciskei FM, Lotus FM, Radio 2000, and XK-FM. CBS: 5FM, Good Hope FM and Metro FM.


� The South African constitution Section 192 provides: “National legislation must establish an independent authority to regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society.”


� While SABC at the time was indeed subjected to a range of parameters and requirements, the 2002 legislation does not in fact authorise or require ICASA to vet the Editorial Policies as such, at least not in the form argued by the Corporation. The Regulator has only to receive these policies once these are approved by the Board of the Corporation – and the Board in turn accounts to parliament for SABC’s role in fulfilling the provisions of the Charter.


� As indicated in footnote three above, this is not altogether the case according to the wording of the law.


� In particular, the Broadcasting Act sections 2, 3(4-7); section 2 of the IBA Act; and Sections 8 (d,e), 10(1)(f) and 10(1)(i).


� This concern was raised explicitly by SABC head of finance, Robin Nicholson, at a seminar in March 2006, where he produced figures showing large sectors of poor people beginning to acquire TV sets, and concluded that their programming needs and interests would require new and distinctive content from SABC. (Personal information).





PAGE  
25

