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1. Introduction:

The preamble to the Bill cites laudable objectives that arise out of a long history behind the evolution of this initiative. As author of the following comments on the Bill, let it be stated that I wholeheartedly support these objectives. I was involved in setting up the earlier Independent Media Diversity Trust (IMDT), and I have a strong commitment to the success of the MDDA. The comments that follow are presented in the order in which clauses appear in the Bill.

2. Definitions:

The National Community Radio Forum (NCRF) recommends that “independent” in section 1 (xvi) in reference to small commercial media enterprises be spelt out. Their concern is to guard against "a situation where established media groups can potentially exploit the facility of low-interest loans for small commercial media by accessing such support for their own projects." I would caution against this approach, because there may well be instances where the MDDA can encourage a partnership between existing and new media enterprises that will be in the interests of development and diversity. The term "independent" is best left undefined so that the MDDA can apply its mind to particular cases, and be allowed to use its discretion in the interests of its mandate. 

3. Constitution of the board:

A substantial activity by the MDDA will be commissioning research (see 13 (1) (e)). This essential activity to help guide MDDA activities will encompass  information acquisition through feasibility studies, needs analyses and evaluations as set out under 14 (2) (a). Other areas and types of research will also have a major bearing on the evolution of funding and support policy, and on the priorities of the MDDA. 

Therefore a point should be added to 4. (3) (b) at number (xv) to refer to "research" as another of the important fields that the Board should, ideally, have some expertise in. Media research was revealed to be a very controversial issue during the SAHRC Inquiry into racism. It is indeed a complex area. Skills in media theory, media research scoping, and media research methodology can make or break research and its usefulness. The Board definitely needs expertise in this area.

4. Nomination and appointment of members:

The Bill links the nomination process and the representivity of the board. Thus under 4. (1) (2), it is stated that the board will consist of one nominee from the first four sectors listed under 5 (1) (a) (and at least three from the general public). There are two points here:

4.1 It needs to be spelt out as to whether the nominee actively represents a particular sector (as a "delegate"), or is merely representative of that sector. If it is the former situation, then the board may find itself hamstrung. Representatives in this sense will be constrained to take narrow positions reflecting their constituency, rather than the aggregated holistic vision of the MDDA as a whole. The effect may be to politicize and polarize the Board into factions vying for decisions that support sectoral interests. "Representatives" in this sense may also have to delay many issues in order to seek mandates from their constituencies. 

For these reasons, it is recommended that the nominees’ backgrounds are important only for the overall representivity of the Board, and that they need to act as Board members in the interests of the MDDA as a whole. This needs to be spelt out in the Bill. 

4.2 Such a resolution of this ambiguity would also get around the concern of the NCRF who ask whether it is organizations or sectors to be represented. The answer is that it is neither. The nominees are accountable to the MDDA, not to a sector or to an organization, even though they will need the support of a sector or a significant organization therein, in order to get nominated. 

4.3 The NCRF points out that it (as an organization) is not necessarily representative of all community broadcasters, and that some stations are members of the National Association of Broadcasters. One could add that the Newspapers Publishers Association is not representative of the print media industry – one would need to look too at the Community Press Association, not to mention the SA National Editors Forum, the SA Union of Journalists, the Forum of Black Journalists and the Media Workers Association of South Africa, if one wanted to be comprehensive. It is this complexity that underlines why Board members should be seen as representative of a given sector, rather than as delegates actively representing that sector. 

The section of the Bill on Conflicting Interests (10) does not tackle this matter, but deals only with direct vested interests of the individual Board member. However, the Bill should make the point - in this section of the legislation - that the Board will not operate on the basis of vested sectoral interests. It may be appropriate to specify mechanisms like decision-making to be on a two-thirds (rather than 51%) majority basis – precisely in order to foster and institutionalize this locus standi and this modus operandi. 

4.3. The recommendation stated above raises another aspect. One of the missing

 elements from the list of four nominees is the donor sector.  (The existing four are the GCIS, commercial print, commercial broadcast, and community media). To my mind, if one seeks buy-in from the donor constituency for the MDDA, or at least to get some sense of its ongoing and diverse thinking, then it is absolutely vital that a nominee is sought from there. After all, one third of the budget is planned to come from donors. A nominee from this sector could advise the MDDA around the issues of acquiring such resources. This would then entail five appointments coming from particular sectors.  

The importance of this point is that the MDDA cannot be a quick fix initiative. It has, instead, to be constituted for the long haul. Former Sunday Times editor Ken Owen has asked the question: "How do you make a small fortune?". He answers: "You start with a big one, and you start a newspaper." The point is that media take a very long time – several years at the very least - to become economically viable and there are very many fatal casualties along the way. During this time, all of them absorb enormous resources. There are also those worthy projects that may indeed never become viable (but which still warrant support) – and the question is whether they are doomed to be short-lived wonders, smiled upon by the MDDA to provide a service to society with - but with an expiry date irrespective of social need or community support for the project. 

In short, the MDDA has to be sure from the start that it is able to build the kind of resourcing relationships that will endure. It has to be sure of having deep pockets. Funders are infamously known for their fluctuating fashions, and many media projects have been adversely affected as a result. Having a donor connection to the Board would enable the MDDA to monitor such trends, and possibly even to impact upon them. 

As with the recommendation under 3.1, such a nominee (and subsequent appointment) from the donor sector would not need to be endorsed by the entire donor community (an impracticality), because this person (or nominated persons) are not there to represent that constituency's interests as such. However, it would certainly help build ties and confidence in that community if a place for such a nominee were included.

4.4  The question may be asked if there is a danger of having a donor on the Board, in regard to undue influence on the decisions and priorities. The same, indeed, could be said for the members coming from the commercial print and broadcast sectors. However, what needs to be separated are the priorities of the Board members and the MDDA, from that of the sources of revenue.  Each resourcing partner, whether Government departments, business or donor agency has a right to specify conditions to its contributions. Such earmarking might, for example, constrain particular funding to particular purposes or particular kinds of accounting. That then has to be adjudicated by the MDDA as to whether such conditions complement or detract from the agency’s own priorities which will be informed by the overall programmes and vision it has at a given phase of its existence. 

In other words, the Board will necessarily operate within some parameters that are determined externally. The members should not be in the business of deciding upon, defending, attacking or advancing these external sectional  interests. To take a concrete example, if the commercial print industry (understandably) does not want to see its voluntary donations creating competing (as opposed to complementary) publications, it is entitled to set these broad conditions qua donors before even giving over the resources. It is not the job of this sector’s nominee on the Board to lobby for such conditionalities on the use of funds from within the Board. Rather, that individual needs to work with the rest of the Board to assess to what extent such earmarking is congruent with certain MDDA work, and whether the funds are acceptable in these restrictions. In short, the MDDA has to operate within the real world of funding from stakeholders who will have specific interests and priorities. The role of the Board members is not to represent these, but to work with such stakeholders in the interests of the broader mandate of the MDDA. 

5. Staff:

The section under 11 (1) outlines criteria for the CEO, but these leave out two critical areas: an understanding of media development and diversity on the one hand, and experience in fund-raising on the other. It is imperative that the upper-most official in the organization has expertise in these two areas, failing which the MDDA is unlikely to secure the necessary resources or to put them to good use. 

6. Finances of Agency:
6.1 Point (14) (2) (a) mentions explicitly activities such as “project evaluation, feasibility studies and needs analyses”.  It would demonstrate the full intent of the MDDA were the following words to be added to the sentence: “as well as other kinds of research, plus training”. This brings the point into alignment with the rest of the Bill which highlights research, and clauses such as 15 (b) which highlight training. Certainly, the experience of this writer in the Alternative Press, and as a close observer of the community media since that period, is that training is an indispensable co-efficient of capital. Providing funding when there is not capacity, especially management capacity, is simply a recipe for wasting resources. A holistic vision is needed by the MDDA if the agency is to make a difference. This has to include funding plus training – both in instances where prospects of economic viability of the supported project is slim, and instances where self-sufficiency is a realistic objective.

6.2 I agree with the NCRF submission that the notion of a “prescribed percentage” referred to in 14 (2) (b) is too prescriptive and inflexible. This would set an artificial constraint that may undermine the effective operation of the Agency. The clause should be scrapped.

6.3 Under 15 (b), it is unclear from this formulation as to whether the MDDA will itself provide “training opportunities and capacity development”, or whether it will facilitate and fund these. The latter option is recommended, because the MDDA is designed to create a wider enabling environment and to leverage existing delivery resources in society, rather than build itself up into a large and costly institution. If this is the case, then it is important to clarify that training and capacity building should not be under subsection (b), i.e. separate from that of 15 (a). Rather, it is a part of it – i.e. subsection (iv) within it, and which is a fundable activity.

6.4  If the MDDA is indeed to facilitate and fund (rather than provide) for training,  an issue arises as to whether it would fund providers or clients. It is my recommendation that this be left open, and that the MDDA exercise its judgement in accordance with particular cases assessed in terms of the Agency's objectives. To express an interest here, at the Rhodes Journalism and Media Studies department we have set up the Sol Plaatje Media Leadership Institute to help develop media leadership and management skills.  Generally, this facility charges clients for training and research services, and such people could presumably seek MDDA support in future to help them cover the costs involved. But there may be cases where the Institute itself might wish to put a particular proposal to the MDDA so that it can build up longer-term capacity in a particular area - precisely in order to then offer programmes to clients. Of course, it is the MDDA's call as to whether either such scenario with the Sol Plaatje Institute merits support. The general point being made here is that the MDDA should be free to consider support to either clients or providers depending on its own assessment of priorities. 

7. Projects:

7.1 Under 18 (3) (a), the Minister is given a predominant role in prescribing “detailed criteria” for the MDDA. This is tantamount to micro-management, and it reduces the Board and the CEO to mere administrators. 

There is indeed a legitimate role for the Minister, in consultation with the Board, to develop broad (and public) policy guidelines. This is distinct from conditionalities that might be attached to grants from various Government departments (where for example, Communications may prioritise radio rather than print; Education may be platform-neutral; Arts and Culture might earmark for marginalized languages). By contrast, policy guidelines for the MDDA from the Minister would be more general and over-arching. They would reflect Government's collective viewpoint about which general areas and issues the MDDA should address as priority concerns. This in turn would give direction, for instance, to the MDDA about which Government departments and donors the MDDA in a given phase might seek grants from. 

It is certainly not sensible to locate the detail of criteria for funding at the level of the minister. With their close-range experience and expertise with the MDDA’s work, it is certainly the Board and the CEO who can best decide on the details. 

The NCRF has drawn attention to the fraught nature of using content as a criterion for funding diversity. As an indication of the high complexity of this and other criteria, a document written by myself is attached (Appendix A). This document made recommendations to the IMDT on how to deal with a matrix of considerations concerning diversity. The decisions to be made by the MDDA will require highly considered and sensitive judgement calls based on a reasonably flexible modus operandi and dynamic set of criteria. This requirement is undercut by the clause under 18 (3) (a) and the clause should be scrapped altogether. 

7.2 Under 18 (4), the Minister is inappropriately given powers to prescribe percentages for different projects. As noted above, I recommend against setting percentages which is a rigid and bureaucratic that fails to take account of the setting up and subsequent evolution of phases in the life of the MDDA. (Another problem with the percentages as cited in the Bill is that they specify the categories of community media, commercial media and research. This leaves out training which may cut across these three categories). 

7.3 More importantly, the issue of what percentages do in fact operate at a given period in time is not a matter for the Minister. Once again, expertise here lies with the Board and the CEO. They are accountable for their decisions, and may be replaced or removed by the President, in consultation, who after all should appoint people considered fit to do the job. The Bill suggests that the Minister should have no faith in the Board members and CEO to run the MDDA, rendering their roles as simple administrators.  

8. Evaluation of projects under support: 

7.1 Aggrieved parties can appeal to the Minister to change decisions of the Board, according to 19 (a), (b) and (c). Once again, this is a vote of no confidence in the Board, and a location of decision-making at a level distant from the expertise. An appeal mechanism is a valuable provision, but there is no reason why this cannot be constituted by a designated sub-committee of the Board with the power to recommend a change to a decision, perhaps advised by a judge.  If any party believes there has been untoward conduct in MDDA decision-making, there are also many other avenues to pursue redress – ranging from the ombudsman, guided by the public service code of practice,  to seeking administrative justice via the courts. To the extent that the MDDA needs an appeal mechanism in addition to this, the Bill should specify that this will be an internal mechanism. The current provision gives the Minister inappropriate power and should be scrapped.

9. Regulations:
9.1 Section 21 (1) gives the Minister the power to make regulations. It is unclear what kind of regulations are envisaged here, and how these might avoid stepping on the toes of other line ministries and institutions (eg. Dept of Trade and Industry, Inland Revenue, Competition Board). Certainly, the GCIS position paper preceding the Bill did not suggest anything requiring regulatory power. The MDDA is supposed to be a facilitative and enabling body, not a regulatory one. 

In addition, the parameters of such power (“any matter that is required or permitted to be prescribed in terms of this Act”) are extremely wide. Notably, there is also no appeal mechanism specified concerning the exercise of this power. 

This entire section is not only unnecessary. It threatens to discredit the MDDA as a politically impartial body. Any recommendations arising from the MDDA ought to be considered by Government in terms of proper legislation rather than regulation. 

9.2 It should be noted that the powerful and micro-interventionist role ascribed to the Minister in the Bill (as covered above in points 7,8 and 9.1) is highly likely to alienate funders in both the commercial media and donor communities. In addition, the NCRF and the FXI are correct that this Ministerial role compromises the independence of the MDDA and is unacceptable. Giving the Minister such powers will negate the genesis of the MDDA as a partnership between stakeholders, and the resulting funding deficit will undermine the core functioning and desired achievements of this body. 

10. Conclusion:

The points made in the Memorandum speak for themselves. However, should the Portfolio Committee wish to probe them further, I am available to attend the scheduled hearings. In this eventuality, due to tight budgets, it is requested that the Committee assist in covering travel costs to Cape Town for any such discussion. 
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