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Summary:

The Bill will benefit from more explicit and comprehensive policy assumptions and from further definition of several of its terms. These improvements will clear up both the misinterpretations and the legitimate concerns that have arisen, and more clearly signal the intention of the law. The Bill should, however, also be revised in regard to some of its current provisions around the powers of the Minister. 

1. Policy assumptions. 

There is, unfortunately, no elaborated policy document such as a White Paper, that informs this important Bill. Pointers to the thinking that underpins the Bill have to be drawn from the draft legislation itself. In this way, it can be seen that there are a number of policy characteristics upon which this legal “superstructure” is built. And it also becomes clear certain assumptions are in need of revision, while a number of other assumptions are missing, if the total picture is to make optimum sense. It is these underlying problems that have allowed the Bill to be interpreted as some sort of draconian attempt to license websites and deter investment in the ICT sector. 

The applicable policy assumptions (and their absence) in the Bill are most evidently in Chapter 1, section 2, the Object(s) of the Act. (Note: the contents page and the subtitle itself are inconsistent as to singular and plural forms).

The list of 17 objects of the Bill indicates only some rationales that inform the Bill’s licensing and regulatory regime. It does not give guidance on what criteria could inform the touchy issue of specifically content application licenses. This in turn has allowed for alarmist interpretations that government wants to control all electronic communications and, in particular, websites and sms messages. That is, in my submission, not the intention of the legislation, but information to the contrary is missing. 

This important gap means that the Bill does not give Icasa guidance as to what kind of “class licenses” for content would be issued, and what classes of content services would be exempt. It also does not enable interpretation as to what types of licenses could require only simple registration (and for what purposes this would be), and what licenses could entail more extensive conditions. In addition, as it stands, the Bill could in principle lead to licensing being required for Internet Service Providers. Again there is no clear indication in the Objects as to whether, why and how this might or might not be desirable. 

Recommendation 1 : Further objects should be added under Chapter 1, section 2, along the lines of the law also being aimed to: 

“encourage a free flow of electronic content and communication in line with the rights of freedom of expression as listed in the Constitution,”

 and 

“encourage the transition from a historically tightly-regulated system to a licensing regime in line with a managed liberalisation policy and therefore one that reduces the extent of regulation and is light-touch rather than interventionist in character.” 

What is also missing in the Objects section of the Bill is concern for consumer rights, although there is a subsequent section on this in the legislation itself. These rights should should also be capable of giving guidance around the licensing of what have to date been mainly free-to-air "intrusive" content services of controversial character. Thus, the Regulator ought to know what the law intended as regards, for instance, communication of so-called “adult content” and how this relates to licensing distinctions and availability via various channels (eg. website, satellite, terrestial broadcast signal, CD rom, GSM) and in subscription versus paid, and push versus pull forms. This in turn also touches upon “content spam” and consumer rights in this regard.

Recommendation 2:  There should be another object to the effect that the law aims to

“protect consumer rights to enable citizens to not receive certain classes of intrusive electronic content, by referring the Regulator to scrutinise code of conduct concerns in the licensing of particular services.”
This should be followed through in the provisions of Chapter 2. 

2. Definitions:

There are two central definitions lacking in the Bill, namely “convergence” and “technology neutral”. It would also help if the terms “class license” and “individual license” were spelt out. 

Giving a definition of “convergence” will make clearer the relationship (and distinction) between technological convergence and industry/services convergence. This distinction is important to the objects of the Bill in that it highlights that technological convergence does not automatically translate into industry.services converegence (i.e. concentration and/or centralisation). Instead, technological convergence can in fact enable divergence, specialisation and competition at the level of industry and services – which are key aims of the Bill. 

Defining “convergence” will also mean that some clarity can be given as to the range that constitutes “technological convergence”,  eg. at the level of transmitter, channel, platform, reception device). The significance of this is in the implications for what falls under an infrastructure license (and “horizontality” therein. It also impacts on the important distinctions between technologies that have differing implications for policy, law and regulation. These are:

· “push technologies” like traditional radio station broadcasting that continuously occupy frequency, 

· “pull technologies” like a website which even when accessed via wireless technology are demand- rather than supplyside-driven.

· “always-on technologies” through a mix of push and pull interactive connectivity, that falls between the two modes just mentioned in terms of spectrum use. 

These distinctions are also significant in regard to the need to define “technology neutral”. The phrase is potentially misleading “jargon” unless it is properly unpacked. It is supposed to signal that the intention of the Bill is to move away from regulation of the use of specific technologies and towards a focus on the services that can span several (and ever-changing) technologies. However, it is also clear that “neutrality” falls away in so far as the services require technologies that use the common public resources of the radio spectrum. Indeed, this recognition is implicit in the Bill in the provision which specifies that a separate and additional license will be required for users of spectrum (Chapter 4, section 36, (3), page 33). In other words, there are limits to “technology neutral” regulation. The Bill in fact says that “a radio frequency spectrum” or a “station license” is required in addition to a service license.

Recommendation 3: These two additional license types, i.e. “a radio frequency spectrum” and “station license” need to be defined, and reference made to them at the start of Chapter 3 (13) (page 20) where types of license are first mentioned in the Bill. 

By spelling out “technology neutral”, it will be clearer as to the conditions under which the additional license is needed, and whether such licenses may be onsold or not. In addition, it would be clearer about the extent to which Icasa should permanently link the additional license with regard to content application services such as radio stations. The Bill currently seems to allow for “wholesalers” to be licensed for radio spectrum use, who could then, in theory, on-sell it to an application service provider or to a content-application service provider (eg. an ISP or a WebRadio enterprise that wants to start broadcasting). It is not immediately clear that the purchaser would attract new obligations (such as local content quotas). 

In addition, the Bill does not clearly recognise that use of “wireless” channels (i.e. spectrum) does not automatically equate to “mobile”. Wireless can entail various “fixed point wireless” technologies (eg. infrared, microwave). This difference means that an application service may, after all, need specific licensing recognition of the differing technological features in regard to fixed and mobile. 

The current lack of definition of “convergence” and “technology neutral” impacts on how content providers relate to channels and, correspondingly, what makes licensing sense. This can be further demonstrated by the following scenario for example. In terms of the Bill, SABC will no doubt be licensed as a content-provider, and with a right to use radio transmission signals. The corporation currently does not need a license for SABCnews.com, even if it puts the same audio or audio-visual content out on the website. This may well continue to be the case under the legislation. 

If SABC puts different content out on that website (eg. content with lower local content provisions), that would not incur legal repercussions because radio frequency is not currently the dominant way in which its content is transmitted (Internet access in SA is still mainly via fixed line).  But what if the technology changes, and within five years, the SABC streams its webtv or webradio content service through an Internet platform that is now accessed by wireless?

In this secnario, the website content then travels through radio spectrum. This is the same spectrum that the same corporation is using for content going out via traditional broadcast. Does it make a difference whether the content is identical across both channels, or whether it is somewhat different (as is likely to be the case in order to suit the different media and possibly different audiences involved)? Does it make a difference that traditional broadcasting continuously pushes its content across the frequencies (supply-driven), while the web content only takes up bandwidth when it is drawn down by consumers? Is that justification to require a license, or different license conditions, for one case and not the other?

These are complex questions that are not adequately foreseen in the Bill, and a large part of the problem is the failure to define “convergence” and “technology neutral”.

Recommendation 4: the concepts of “convergence”, “technological neutrality”, and the “frequency” and “station” license categories are defined. 

It can also be noted that there is confusing overlap in the definitions of a “communications network service” and “communications application service” (page 8 and 9). This is in that both categories are said to include services of “billing, data processing, customer care, directory enquiries, access to emergency services, compliance with statutory regulations”. This may imply that one kind of service will require two kinds of licenses, which would defeat the rationale of the Bill which is to introduce simplification and clarity into the sector. The rationale for this duplication is unclear. Meanwhile, the effect will be bad for regulation and for business confidence. 

Recommendation 5: It needs to clarifed under which category these kind of services are most likely belong, and what the core service license is which is being applied for (if any), when billing, data processing, etc., is offered as a service. The extent to which such services even need to be licensed is also unclear in the Bill which ought to indicate whether this entails mere registration, elaborate conditionalities, or nothing at all. It should also be assessed whether the Bill should not be revised to allow for class licenses and exceptions for such services.

3. Content licenses and “traditional broadcasting, online publishing and information services”. 

These three communication forms are cited on page 9 under the definition of “communications content applications service”, and are said to be part of this category. The reference to online publishing in relation to potential content licensing that has given rise to concerns expressed in the media. 

At present, to understand how the Bill envisages this is difficult, because of the way the provisions are laid out with different points being conveyed in very separate sections, when they really should be part of the same. 

Recommendation 6: It is suggested that the Bill is re-written so as to put like with like. In particular, the amendment to the IBA Act (revised definition of broadcasting) listed on page 48 should be incorporated into Chapter 3, section 13. 

When one reads these sections together, the following picture emerges. To start with, it can be noted that the Bill specifies as different license types (Chapter 3, page 20):

· Type One: only “individual licenses” can be issued for infrastructure and network provision. 

· Type Two: only “class licenses” can be issued to content providers. 

· Type Three: individual or class licenses can be allocated for other kinds of applications (eg. directory services). 

But it is not immediately clear where “traditional broadcast services”, “online publishing” and “information services” fit in to these types. (The same lack of clarity goes for gaming, which is of course a major growth component of communication services in countries like Japan). 

The answer, it would seem, depends on whether one defines these three named services as primarily being content services or application services. The view embedded in the Bill suggests that they should be seen as application services.  This inference can be drawn because the Bill (on page 48) makes reference to a “broadcasting license” which it says can be individual or class in character, suggesting therefore that it is regarded as an application service as in Type Three above. Presumably the same intent goes for “online publishing” and “information services” (like SMS). 

Significantly, “broadcasting” in the bill (as distinct from “traditional broadcast services”) is not defined in terms of using radio frequencies, but as content-related, i.e. as covering all electronic transmissions with visual or sound materials, except where these are are incidental to the service. (This content-oriented definition is hard to hold on to in terms of gaming, and will be increasingly inadequate as multimedia content emerges and as digital broadcast allows for transmission of data such as electronic newspapers and TV guides).

Recommendation 7: Broadcasting should still be defined in terms of technology, and not just as electronic communication via the airwaves, but as push-transmission mode.  

To return to the question of where content comes into the question of licensing online publishing, etc, a direct answer can be found in the bill: It doesn’t. A broadcasting license is an application license and not the same thing as “traditional broadcast services” which the Bill puts under “content application”. It seems from the categories therefore that electronic transmission (an application license) is one service; and whether you provide content another. In other words, a company may be licensed to provide connectivity and to host websites or to transmit signals in push-mode via spectrum frequency; the question of the content on these sites is a different matter. 

In turn, an individual could need a license for both activities if combining them is his or her business. Or they could specialise in just one. This reflects the Department’s policy of moving from a “vertical licensing regime” where a single license covers a host of things, towards a “horizontal” system which entails different licenses for distinct activities and allows for greater competition. 

This reading means that the Bill makes a distinction between the licensing of online publishing and the licensing of content provision (whether online or not). This is something that has been missed by some people’s reading of the Bill. Some re-drafting could assist in dispelling their conflation of these two categories. But this observation, however, does not completely defuse the concerns about the licensing of websites.

First, there remains the issue that ISPs could still be required to have an applications license merely for hosting websites. It is unclear why they would need such a license unless they are to be given obligations or responsibilities for the content of such online publishing. 

Recommendation 8: It should be clearer as to whether the policy goal is for application service providers such as ISPs to require a license, and if so, whether this license includes content-related conditionalities.  

Second, there also remains the fact that the Bill does allow for licensing of provision of content (as distinct from provision of applications). This option could be applied to people creating the websites, as distinct from the ISPs (application service providers) hosting these sites. 

It is true that the Bill says Icasa may “prescribe the type of communications servce that may be provided without a license”. In the definitions section, “license exemption” is defined as an exemption granted by Icasa from the requirement to hold a “class license”.

Bearing in mind that “class licenses” are envisaged as being only for content providers, this provision certainly opens the door for Icasa to exempt website content creators from licensing. This would be the right thing to do both in terms of practicality and principle. However, for the Regulator to actually go in this direction goes back to Recommendation 1 above about expanding the section on the objects of the Bill. 

In my view, there seems to be little rationale in licensing content providers as such, except in so far as they may provide such content via spectrum-using technologies. Yet, in terms of the Bill, this form of provision of content would be at a different tier of licensing, namely the application service license and/or the radio/station license. It is these licenses that should attract content conditionalities and conformity requirements, if any, rather than content provision as such. 

It is at this level that it could be justified to retain the general provision for some content-related licensing to occur. However, there should be only two instances of frequency-users requiring such licenses: 

The first is when content providers who use spectrum-hogging applications, such as the case of the traditional broadcasters using push-transmission. This group might well therefore still (indirectly) incur local content and other obligations in as much as they operate by transmission through a public resource. But the obligations would be part of the license conditions of the application service provider they utilise, or part of the frequency/station license that they themselves need to have. 

The rationale for regulating website content in a similar manner is hard to see. 

The second instance applies to those traditional broadcasters who utilise “free-to-air” publicly intrusive means of dissemination. Their frequency/station licenses might well include conditionalities relating to editorial standards, watershed periods, etc. 

There should not be direct or indirect licensing of other content providers who use spectrum frequency for services like SMS news dissemination on request via GSM, or setting up a website that may or may not be accessed by wireless means.   

It would be undesirable and impractical to license content producers and providers as a direct means to compel empowerment and diversity. First, this could run up against the communication rights in the Constitution. Secondly, the same objectives would be better achieved through principles such as local content requirements that apply to content travelling via wireless push transmission, especially that which is free-to-air and intrusive in character. As discussed above, these principles would be applied at the level of application service licenses and/or licenses for frequency/station. 

Recommendation 9: Content producers/ providers should not need licensing. However, other licenses with content implications, such as frequence/station or application services may attract conditions (like local content) depending on their use of spectrum or not, and the character of that use when they do so. The Bill should be amended generally to reflect this explicitly. 

4. Ministerial powers and the Regulator. 

To be in line with previous legislation, the Convergence Bill should continue to require that the Minister “shall” publish the text of any policy directions given by government  to Icasa, and “shall” also get comment on such from Parliament. However, the Bill currently weakens this accountability by saying that the Minister “may” do so (Chapter 2, Section 7, clause 4; Section 7(7)(b)). This scenario undermines transparency in governance. 

Recommendation 10: replace the “may” with “shall” in (Chapter 2, Section 7, clause 4; Section 7(7)(b)).

What should also be revisited is the old, and troubled, system whereby the Minister has extensive powers under telephony licensing. This has led to a litany of legal challenges and delays in roll-out of services, and also sometimes meant paralysis due to an accumulation of workload in the Department. 

In the Convergence Bill, Chapter 3, section 13 (4), it is stated that no one can apply for an Infrastructure Service license unless the Minister calls for licenses. This introduces unnecessary bureaucracy. 

Recommendation 12: It should be left to the Regulator to entertain any application and assess its priority and place in the market of infrastructure services. Accordingly, section 13 (4) should be scrapped.

The Bill also states in Chapter 3, section 13 (6) that the Minister grants licenses for Infrastructure Services. This is, again, the old Satra position, taken over into Icasa. It has an unenviable track record, and it is also inappropriate in the light of the new horizontal licensing regime, new technologies unfolding, and the expiry of Telkom’s monopoly period. This is also in the light of the definition of telephony (one-to-one voice communication) beginning to break down with convergence the rise of one-to-many telecoms, multimedia telecoms, and live interactive online gaming via telecoms, etc.

Recommendation 13: Chapter 3, section 13 (6) should be scrapped. There is no compelling reason why the Infrastructure Services should be singled out for a different licensing routine and authority in relation to the other kinds of services.  

Also problematic is Chapter 2, sections 8 (1) and (2), which allow the Regulator’s Council to delegate “any” function to “any” individual councillor (excepting the power to make regulations). Under section 8(6), reference is made to a “committee” being delegated. A “committee” by definition would constitute  more than one single individual councillor, and this is the more healthy arrangement. 

Recommendation 14: Chapter 2, section 8 (1) (i) “any councillor” should be deleted. 

5. Convergence and transformation issues.

In pursuit of the Bill’s objects of empowerment and diversity, the draft legislation allows for the Regulator to restrict or control ownership for particular goals (Chapter 3, section 22 (3)). This is a fair provision, but it is somewhat vague and could be inconsistently applied.

Recommendation 15: There should be a requirement for the Regulator to develop and publish more specific indicators whereby diversity, ownership and control by historically disadvantaged groups, and competition are assessed. 

6. Conclusion.

This is a very important Bill that re-shapes the existing communications sector, and will define the landscape for decades to come. Although weakened by the lack of a clear and elaborated policy that would give better guidance and clarity, it is a timely and forward-looking law of vital importance to South Africa’s place in the global Information Society. For these reasons, the Parliamentary Committee should take supreme care in the ultimate formulation. 

The recommendations contained in this submission do not represent any sectoral or vested interest. They are intended as constructive improvements in the general interest, and it is hoped that they prove useful as the Committee embarks on its work. The author is available for an interactive verbal submission if required. 

7. Summary of recommendations: 

1 : Further objects should be added under Chapter 1, section 2, along the lines of the law also being aimed to: 

“encourage a free flow of electronic content and communication in line with the rights of freedom of expression as listed in the Constitution,”

 and 

“encourage the transition from a historically tightly-regulated system to a licensing regime in line with a managed liberalisation policy and therefore one that reduces the extent of regulation and is light-touch rather than interventionist in character.”

2:  There should be another object to the effect that the law aims to

“protect consumer rights to enable citizens to not receive certain classes of intrusive electronic content, by referring the Regulator to scrutinise code of conduct concerns in the licensing of particular services.”

This should be followed through in the provisions of Chapter 2.

3: These two additional license types, i.e. “a radio frequency spectrum” and “station license” need to be defined, and reference made to them at the start of Chapter 3 (13) (page 20) where types of license are first mentioned in the Bill. 

4: the concepts of “convergence”, “technological neutrality”, and the “frequency” and “station” license categories are defined. 

5: It needs to clarifed under which category these kind of services are most likely belong, and what the core service license is which is being applied for (if any), when billing, data processing, etc., is offered as a service. The extent to which such services even need to be licensed is also unclear in the Bill which ought to indicate whether this entails mere registration, elaborate conditionalities, or nothing at all. It should also be assessed whether the Bill should not be revised to allow for class licenses and exceptions for such services.

6: It is suggested that the Bill is re-written so as to put like with like. In particular, the amendment to the IBA Act (revised definition of broadcasting) listed on page 48 should be incorporated into Chapter 3, section 13. 

7: Broadcasting should still be defined in terms of technology, and not just as electronic communication via the airwaves, but as push-transmission mode.  

8: It should be clearer as to whether the policy goal is for application service providers such as ISPs to require a license, and if so, whether this license includes content-related conditionalities.  

9: Content producers/providers should not need licensing. However, other licenses with content implications, such as frequence/station or application services may attract conditions (like local content) depending on their use of spectrum or not, and the character of that use when they do so. The Bill should be amended generally to reflect this explicitly. 

10: replace the “may” with “shall” in (Chapter 2, Section 7, clause 4; Section 7(7)(b)).

12: It should be left to the Regulator to entertain any application and assess its priority and place in the market of infrastructure services. Accordingly, section 13 (4) should be scrapped.

13: Chapter 3, section 13 (6) should be scrapped. There is no compelling reason why the Infrastructure Services should be singled out for a different licensing routine and authority in relation to the other kinds of services.  

14: Chapter 2, section 8 (1) (i) “any councillor” should be deleted.

15: There should be a requirement for the Regulator to develop and publish more specific indicators whereby diversity, ownership and control by historically disadvantaged groups, and competition are assessed.

See also my article:

Confusing convergence

http://www.mg.co.za/Content/l3.asp?ao=29956&sa=58
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