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Summary:

The Bill suffers from a lack of comprehensive policy, and this is reflected in the form of unclear assumptions and problems in definition. These need attention. Ambiguity also exists in licence categories and there is inconsistency in classification. These also need clearing up. Further, the Bill should also be revised in regard to some of its provisions around the powers of the Minister. All this will make for better and more effective law and regulation.
1. UNCLEAR POLICY ASSUMPTIONS. 
The Bill contains a number of problems due to having been drawn up without any explicit policy backdrop. There was no green or white paper that explained the values, rationale, objectives or terminology. This shows up in problems that could have adverse repercussions for progress, and confusion and contestation in the way it is interpreted by the Regulator and the Courts.

1.1 PROBLEMS IN REGARD TO DEFINING “CONVERGENCE”.
1.1.1 Core “business” of the Bill is defined in two different ways. 
One symptom of the policy-vacuum problem is that the core concept of “Convergence” is not defined in the Bill. 
One serious consequence of this is that there is a discrepancy between two parts:

(a) the preamble (page 3) and the “Memorandum on the Objects” (page 54);

(b) the section listing the “Object” (page 10). 
The preamble and memorandum state that the law intends to promote convergence in “broadcasting, broadcasting signal distribution and telecommunications sectors”. The Object leaves out the first of these: “broadcasting”, and refers only to the second two.
The scope of the Bill is thus ambiguous. 

This is not just a matter of the Object simply “forgetting” to include “broadcasting” and Parliament then remedying the whole situation by reinserting it. On the contrary, it is argued below that broadcasting should be taken out of the Bill. This is because it is currently unclear as to the extent to which the draft law envisages content to be part of convergence. 
A second best alternative - if Broadcasting remains in  -  which I also discuss below, is that the name of the Bill be changed to reflect not just Convergence, but also diverged Broadcasting, and hence is called the “Convergence and Broadcast Bill”. 

1.1.2 “Convergence” – what it covers.

In order to demonstrate the points made above, it is necessary to fill the vacuum in the Bill and review definitions of convergence. One can group these definitions into three fields. 
(a) Some definitions refer only to the “technological” level, and even then the reference can vary by referring to only some of the following aspects: production, storage, interconnection, transmission, channel, platform, and reception device. For example, with the latter, it designates the way that devices become multi-functional – phones are mini-computers; computers can work like phones; fax machines, scanners and photocopiers become integrated machines. 

Overall, the technological definitions of “Convergence” share a position that does go beyond the utilisation of digital computer software and hardware in various production and distribution processes, to refer specifically to the role of telecommunications that link these processes. 
Implications of this technological definition here touch on standardisation, interconnection, security and the like. There are elements of this definition assumed and implicit in the Bill, but not placed within a clarifying conceptual home. 
(b) Other definitions of “Convergence” focus on integration at an industry level, where changing technological opportunities blur the matter of whether a given sector has, as its core business, a traditional “silo” of telecoms or IT. There is also the issue of convergence here in the form of infrastructure providers also providing services and applications; service providers providing applications and/or infrastructure; and application providers offering services and/or infrastructure. 

In this perspective, there is also the question of some these industries’ core businesses also blurring into the traditional media business – i.e. carrying content, and even operating with advertising-driven business models. 
Various issues arise from the industry definitions, and again are implicit in the Bill. These are matters like licencing, ownership and empowerment, fair competition, monopolies, market share.
(c) A third field of definition describes the involvement of the media – i.e. content merging, blurring and blending – in exploiting the above processes. This is NOT only in broadcasting, but even where print media begin repurposing their content for online distribution. (NOTE the present Bill does not foresee regulation of print media in Convergence, hence the question of why it includes Broadcasting – whose regulation is already established).

Going further, media convergence means content-sharing and alliances between say, television stations and newspaper enterprises. It also refers to when traditionally mono-genre media now begin to operate across-media – with the example of broadcasters producing mainly text-based websites, and newspapers gathering and dissemination audio and audiovisual through internet as well. Another level is fully fledged multi-media, where content includes all genres in a single product where the sum is greater than the parts. 

In this “media” view of “Convergence”, a further development that is highlighted is how traditionally “push” media like broadcasting, can now be available on a “pull” basis – i.e. accessed on demand. In addition, one-to-many communications, indeed on a global market scale, can now become one-to-one and interactive. There is then the possibility of convergence of media processes and models. 
The issues involved in media convergence include those at the technological and industrial level, but are also distinctively at the level of content. Questions arise in relation to the continued applicability of content regulation such as watershed times of publishing certain content on diverse platforms, or of observing standards concerning politics and elections. Skills development is another important issue here. Again, the issues are only latent in the Convergence Bill.
The problem with just embedding these components within the Bill is that the three definitions cover clearly distinctive issues. By conflating, in practice, the three definitions the Bill fails to allow each set of issues to receive sufficient attention in its own right. 

1.1.3 The implicit definition of “Convergence” in the Bill

Reading between the lines, it would appear that the Bill – despite its title - does NOT regard “Convergence” as designating the media level. This is not as explicit as it should be, because of the absence of a definition. What content issues are in the Bill are effectively legacy provisions that date back to, and perpetuate, pre-convergence (i.e. broadcast) legislation. These issues are specifically in the areas of what has traditionally been broadcasting – which is not per se audio, or audio-visual content, but rather when these are distributed on a one-to-many basis using radio spectrum frequency.
What this means is that while the Bill does indeed cover broadcasting, it is not in relation to “Convergence”. Thus, contrary to the wording in the preamble and the Memorandum, the Bill does NOT cover the convergence of broadcasting content and new platforms. Instead it deals with Broadcasting outside of convergence contexts, and in fact as a (continuing) field of divergence. 
In effect, therefore, the Bill says that audio, or audio-visual content, which is disseminated as a service through a non-traditional platform no longer counts as broadcasting. This is evident, for example, in that the Bill’s excludes from its definition of broadcasting those services that “make programmes available on demand on a point-to-point basis”. Apparent broadcast content on these services is then in fact no different to any other content that goes through such non-traditional platforms. 
1.1.4 Implications 

The profound question that all this raises is that if existing Broadcasting Law essentially remains unchanged, why is it in this draft new law? If the Bill is simply repeating existing legislative provisions for Broadcast (such as on broadcasting sectors, Code of conduct, etc.), why then not leave, instead of repealing, that existing legislation? Lastly, and most significantly, why not limit the bill simply to dealing with signal distribution and telecommunications sectors?  This would greatly simplify the business of the Bill. 
1.2 COMPLEXITY WITH THE DEFINITION OF “BROADCASTING”

The absence of explicit policy documents informing the Bill also mean that there could be confusion ahead in terms of how Broadcasting is defined. 

My reading of the existing definition is that there are two components: (non-demand, i.e. “push”) programming on a point-to-multi-point basis that uses frequency. Take away one of these and you no longer have “Broadcasting”. To use an example, if DSTV viewers in the next year or so were to shift to a pay-as-you-go model – this would not count as Broadcasting. In this scenario, the viewers would be pulling down particular programmes on an individual basis as their fancy takes them. The communication process would then be point-to-point and on demand, even though it comes from a broadcaster and looks like broadcast content. Accordingly, then, in terms of the definition, broadcast subscriber conditionalities would not apply. (At present subscription broadcasting services are forbidden from exclusive rights to national sports events, and are required to observe local content obligations.).  

This may well be the intent of the legislators, and it would be one that I would not disagree with. Instead, it is one that accords with the lighter touch regulation logic that becomes appropriate in conditions of increased pluralism and choice (which in turn relate to a proliferation of technological options for producing and accessing content). 

However, if it is not the intent of the legislators, then this should be made clear. In other words, the definition of Broadcast could merit further scrutiny. 
1.3. CONTENT REGULATION
Again as a function of a lack of a policy position, the Bill does not clearly indicate the extent to which there are implications for content regulation even within Broadcasting, and there are serious ambiguities in other areas (see Section 2 below). 

In a submission to the Draft Bill last year, I recommended that there be a clause inserted to the effect that the law aims to “encourage a free flow of electronic content and communication in line with the rights of freedom of expression as listed in the Constitution.”

This was not taken up in the final Bill, but I would again urge consideration of including the general point in the “Object of the Act”. This would go a long way towards making clear the value-basis of the policy that underpins the law, and give guidance on the interpretation of issues in the next section. 
2. AMBIGUITY IN LICENCE CATEGORIES.
The Bill dispenses with the need for electronic content producers to seek licences. This perceived possibility in the draft Bill previously led to a widespread outcry last year. “Content services” are referred to in the new document, and described as including - for example - online publishers. But there is no mention of licences being needed for them. 
On the other hand, there is a bit of ambiguity in a fourth category of licences set out in the Bill, i.e. the “application services” licence. The three other licence categories - communications services (eg. voice telephony), communications network services (eg. signal distribution), and frequency usage – all expressly exclude content services from their ambit. 
But, like the “broadcasting services” category, the “application services” certainly does have content implications. Its wording says that it covers any service that adds value to a network by manipulating, storing, retrieving, distributing, creating or combining “content, format or protocol for the purpose of making such content, format or protocol available to customers”. (my italics). 
This formulation opens the possibility for interpretation that there could be particular conditionalities attached to such content. Again, because of the lack of a policy framework, the logic for such licensing (and any conditions) is not evident. The rationale for content conditions on Broadcasting (in the traditional sense) are established in official policy documents, and hinge largely on the scarce spectrum argument. The rationale for generic content controls has been established for laws such as those regulating film and publications, and hate speech. But under what conditions, should content conditionalities be put on “application services”? This is not evident. And what puts online publishers in the camp of “content services” and not blurring into “application services”?
In short, there is ambiguity, and it is highly recommended that the Bill comes out clearly and explicitly, as in 1.3 above above freedom of expression, that content is not part of the regulatory mix in this Bill (except insofar as traditional broadcasting goes). 
3. INCONSISTENCY IN CLASSIFICATION: 
The Bill distinguishes between licences for “communications services” and “communications network services”. I understand the latter to mean infrastructural services (pipes, transmitters, etc.), and the former to refer to enabling the infrastructure for certain technical purposes (eg. for voice or data transmission, or both).  

However, there is an inconsistency when it comes to classifying how “broadcast signal distribution” relates to these two licence categories. The Schedule to the Bill, which deals with amendments to prior laws, describes a “broadcasting signal distribution licence” as being a type of “communications service licence”.  But section 85 of the main body clearly says that broadcasting signal distribution is a “communications network service”.

The confusion here needs clearing up. 

It is also unclear immediately whether Internet Service Provision is classified as an Application Service or a Communications Service, (or potentially part of both and then needing two licences– eg. one for supplying connectivity under a CS licence, and one for offering email and storage under an AS licence).

The complexity is that technological convergence in practice can easily blur communications services and communications network services and application services. What all this points to is that more work could be productively done on the definitions of these licence classes. 
In concept then, it must be clearer as to what the distinctive components are, and thence what licensing obligations (where appropriate) are entailed.  

4. ROLE OF THE MINISTER
4.1 Network services licences should be a Regulator’s issue

According to the Bill, it is for the Minister to decide if and when anyone can apply for a network services licence. Without a policy framework, there is no clear logic for this. 
It is recommended, however, that there would be flexibility if this provision were dropped. As it stands, the provision ties the hands of the regulator and the industry, and introduces another pro-forma layer of process that could be a drag on technological progress. The Ministry and Department have a huge amount of issues on their hands, whereas this could be a specialist issue that the Regulator (which should be close “to the action” as it were), could be more responsive to.  

The Minister, as per policy directive powers, could still of course intervene in general terms when he or she felt it was warranted (eg.if he or she deemed the Regulator to be moving on network services licences in a way that did not accord with her reading of the bigger picture). 
In short, Parliament should drop the requirement that only the Minister can move on network services licences. 

4.2 Ministerial approval for licences 

The Bill lays down (Section 9 e) that the Minister’s approval is needed for granting licences for the category of “individual licences”. This category includes broadcast, communications services and communications network services. In effect, this gives veto powers to the Minister, in that there is no compulsion to approve the licences. There are two problems with this: 

First, the inclusion of broadcast in this list means the extension of the old SATRA model into constitutionally-sanctioned IBA territory. Accordingly, this provision is likely to be unconstitutional. 
Second, even putting the other two licence categories under Ministerial nod is cause for concern. The measure undermines the authority of ICASA. It could also heralds a future of continuous court cases - as has been the sad case with telephony licensing. 
Parliament has set up the Regulator to do a job, and has legislated that this must be within a policy framework and directives set by Government. The authority should therefore be empowered to “get on with it”. The problem with Ministerial approval required for each and every licence is that it portends a level of micro-management which is not the proper business of Government in this respect.
It should further be noted that there is no requirement for Ministerial approval of “class licences” – i.e. covering Communications Services and Applications Services, and there therefore seems no good reason why the same logic should not apply to all the “individual licences”. 

The recommendation therefore is to drop the provision for Ministerial approval of licences. 

4.3 Ministry’s involvement in USA

Similar general points about the proper business of Government in relation to the Regulator apply to the Universal Service Agency.  The Bill under 79 (4) says that the fund must be ministered by the USA “subject to the control and in accordance with the instructions of the Minister”. 
This reduces the Agency to a purely administrative facility, and thereby diminishes its ability act with some autonomy (but under its Board and in the context of government policy) and to use initiative and enterprise. It is accepted that the USA does not have the same independent status as the Regulator, but it is also not immediately in the class of, say the postal services. 
For this reason, it is recommended that more autonomy is conceded and the word “instructions” be replaced with “policy directives”.

4.4 Ministerial consultation requirements

Chapter 2 of the Bill says that the Minister must follow certain consultative steps in regard to policy directives. But it then adds that these should not apply in respect of steps around subsequent amendments by the Minister to any representations received. 
Despite the absence of explicit policy on this point, I assume that the intention here is to ensure that there is not a never-ending cycle of consultation that inhibits effective decision-making and progress. 
On the other hand, the danger exists that a single round of consultation can yet produce a result that might still benefit a lot by another, i.e. second, round of consultation. This should be provided for. 

A further concern here is that if there is not legislative prescription here, then it is likely that the input of the wider public could be downgraded. My argument is that Parliament should note that it is always the case that well-resourced industry lobbies can, and do, continue with private discussions right up to the last minute of decision-making. 
In this light, it would be unfortunate if the wider public could only make input in a first “official” round of consultation, but the leading industry groups are able to follow up and constitute a de facto (but private) second round of consultation. 

My recommendation therefore is that the Minister should be required to go through the transparent and public consultation steps on a minimum of two stages. 
It is better to have richer, more considered and more legitimate policy directives, which could entail two such rounds of consultation, than quicker but weaker results. This is especially relevant in regard to the impact of this Bill – because, as indicated already, there is an intrinsic weakness as a result of the lack of a general policy document to underpin and guide it. Ministerial directives after this Bill becomes law then risk emerging in a policy vacuum (or at least a policy mist). This is all the more reason why just a single official round of consultation is not advised.
5.  OBJECTIVES OF THE BILL ARE A WISHLIST

The section on the “Object of Act” (page 10) lists numerous purposes. Some are self-evident, but a number raise questions. It is not at all evident how the Bill is supposed to help achieve these. For example, 

(h) “encourage research and development within the communications sector”

(l) “provide assistance and support towards human resource development within the communications sector”

These are excellent objectives, but there is nothing at present in the Bill which gives substance to them. Either then they ought to be dropped, or the legislation needs to give more real effect as to how. In the latter event, they could be added to the roles of the Universal Service Agency for example.

The Bill also lists as part of the Object, as being to: 

( r) “promote the development of … broadcasting services that are responsive to the needs of the public”

(t) “protect the integrity and viability of public broadcasting services”

As noted previously, the Portfolio Committee could profitably consider removing all points about Broadcasting from the Bill, meaning these two points would fall away. (They are, anyway, covered in more depth in the prior legislation that the new Bill would see consigned to the scrap-heap). 

However, should the desire be to retain Broadcasting in the Bill, then it needs to be asked how these two points, (r) and (t), are supposed to be achieved by the legislation. The one area I can see is the consumer protection section (Chapter 10) which gives some effect to (r) – but then (r) should be worded in that kind of language, rather than the somewhat vague “responsive to the needs of the public:”

As regards point (t), there is a possible contradiction here.  Part of protecting the PBS would be to maintain its monopoly on national licences. However, this might being to run up against provisions such as 85 (7) whereby no monopoly or exclusionary rights are allowed for communications network service licensees. This is not the case for a broadcast services licence, but what would be the case if certain PBS activities also blurred into the ambit of a communications network service? 

Again, these points about the Object of the Act arise because of the absence of a policy framework and definition of the fundamental term in the Bill (i.e. “Convergence”).

6. CONCLUSION
In an ideal world, one would like to see the Bill being sent back for reinterpretation and elaboration based on a proper policy process and framework. South Africa may yet have to pay the price for law-making in a relative vacuum in this regard. Legislating in such a fast-moving arena as ICT is difficult at the best of times, but without a policy perspective, the dangers of producing a messy result are high.

Already, an amount of welcome re/de -regulation has been permitted and possible since the beginning of February, even without the Bill being law. So it would not be a “trainsmash” to delay legislation so that the horse can be put before the cart.  

Pragmatically, I recognise, however, that this is unlikely to happen. Thus some of the interim dangers have been signalled in this memorandum, and it is hoped that they will be remedied – even if the process has become piecemeal and uninformed by policy. 

Government’s initiative in dealing with new technologies as a whole is highly commendable. Much in the Bill will enhance competition, interconnection, facilities leasing, wholesale rates, and customer protection. In turn, this will open the entire “vertical” communications sector to a flood of “horizontal” competition. That can only be good for the country's communications, economy, democracy and social life. 
In this light, even though what we have now is a far from perfect process of law making, it remains important to ensure that even as the train is moving, that Parliament clarifies what coaches are included, who rides on which, the degree of flexibility concerning routes, and the role of the driver. 
It is in this spirit that this representation is offered. I am happy to elaborate in person should the Parliamentary Committee require. 
Guy Berger, Grahamstown, 8 April 2005.
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