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1. The proposed bill aims to fulfil some parts of the constitution, but in some respects it unnecessarily violates other parts.  In particular, it unnecessarily violates the right to freedom of the media, freedom of expression and the supremacy of an independent regulator for the broadcast industry. These problems can all be avoided, and yet the general objectives of the bill being achieved.
2. The freedom of the media is respected in the extant law in the form of explicit provision that the associations representing the mainstream in the print industry and likewise in the broadcast industry are exempted from the jurisdiction of the law. This is in recognition of the existing self-regulatory systems that are operated by these bodies. Media freedom is accordingly respected. 

In practice, these two industry self-regulatory bodies have successfully operated with codes, and with consequent conduct in regard to content, whereby there has NOT been the kind of problem that the Amendment seeks mainly to address, i.e. “the objective of protecting children”. While the problem of content that harms children may be evident in other spheres (whether or not there is self-regulation there), it would be entirely untrue to say this is the case in the members of the two associations that are currently exempted. There is also no evidence at all that newspapers and broadcasters are planning to present child pornography in the future, and thence there is no case for pre-emptive legislation.
Alternatively, if there is any concern that members of these two associations are producing other harmful content (eg. Soft porn on etv; topless women in the tabloids), the first remedy should be to engage with them about strengthening their self-regulatory mechanisms. Instead, the proposed Amendment bypasses these mechanisms completely, substituting them with direct governmental regulation. This particular step is unnecessary and, with regard to its effect of reducing the freedom of the media, it cannot be said to be the only possible way to balance this specific freedom against other rights. In addition, curtailing media freedom in this way is certainly not the kind of signal that a democratic South Africa should be sending out to the continent and the rest of the world. In short, the Amendment Bill should reinstate the exemptions of the two associations as spelt out in the extant law.
3. The proposed amendment further unnecessarily violates the constitution in that it takes no cognisance of the provision whereby it is only the independent regulator, namely the Independent Communications Authority of South Africa (Icasa), that has jurisdiction over broadcasting. Indeed, the exemption of the National Association of Broadcasters (NAB) from the existing Act reflects the fact that this association operates its self-regulatory mechanism (the Broadcasting Complaints Commission of South Africa- BCCSA) through the allowance of Icasa, and in turn that this is inasmuch as the BCCSA code accords with that of Icasa itself. 
The objectives of the Bill say that it seeks to “bring broadcasters of films within the scope of the Act”. This is a misguided aspiration, given the legal and constitutional situation as described in the previous paragraph. Once again, if there are concerns about any content being broadcast by the members of the NAB, these should be taken up with the BCCSA, the NAB itself, and Icasa. Instead, by proceeding with the proposed amendments, there will inevitably be a constitutional court case. In the unlikely event that the proposed change stands after that, there will still be the messy matter of concurrent jurisdiction over broadcasters. That would create institutional rivalry, public confusion, and the possibility of “forum shopping”. All this should be avoided. It must be accepted that there is one body, and one body only, with the power to govern broadcasting: i.e. Icasa, and the structures which it chooses to recognise. The bill should therefore drop its aspiration to seek co-governance of broadcasting.
4. Another problem with the bill is that, by scrapping the legislated exemption, is that it then becomes a discretionary matter as to whether to give exemption to the Print Media Association and the NAB. Indeed if it is government policy to provide such exemption, then the question arises as to why bother removing the names of these bodies from the extant law. The consequence of removing the named exemptions is that in practice, only certain individual publication titles or broadcasters may be exempted, rather than all members of the two associations. This can lend itself to arbitrary decisions, and further to a micro-management burden, both of which should be avoided. 
5. Whether or not the consequence of the proposed Amendment would be exemption of a group or individual media, the concern is that the prerogative to do so would - in terms of the law – then vest on an administrative decision. This is a far cry from the current situation where a body of no less authority than the Parliament of South Africa, has ruled as to who should be exempted. The new proposal would remove this power from Parliament, and locate it in the executive. In an area as sensitive as the democratic role of media, this could prove to be dangerous in the longer term. Thus, even if the current authorities decided to continue to exempt the two associations, in future the power would exist for officials to revoke this. In effect, the proposed dispensation allows for licensing of media, and in particular the news media. The effect could then be like that in Malaysia where newspapers are silent on major political developments for fear that they can lose their annual licence, and where the Internet is where people have to go to find important information. Put in South African terms, the news media would have a “sword of Damocles” over it; thus some houses might avoid sensitive debates about race relations, for example, for fear that they might otherwise find themselves being subject to classification. In a worst case future scenario, the relevant officials could make, or interpret, regulations whereby particular news media were singled out on a political basis. At the end of the day, all this would be a huge severe disservice to the public interest. Instead, South African democracy needs institutional arrangements that are robust enough to withstand the vicissitudes of whoever might occupy governmental or administrative office. The current law, wherein parliament itself affirms its respect for the integrity of the self-regulatory institutions as named explicitly in the legislation, reduces any possibility of executive abuse at a future juncture.
6. Mention has been made in the previous paragraph of reportage of sensitive debates about race relations. Related to this is the provision in terms of the proposed amendment, that any publication with descriptions or representations of, or amounting to, “the advocacy of hatred based on any identifiable group characteristic” will need to be submitted for classification before distribution. (Section 16.2). This feature is precisely another reason by the two associations should continue to be exempted in the law. Much of the output of their members is news coverage, dealing exactly with these kinds of issues. Such coverage is not covered by the character of  “bona fide documentary” or “scientific and literary merit on a matter of public interest”. 
It should be common cause that it is in the public interest when the media – in news, current affairs, and comment and opinion – deals with the kind of hatred as mentioned in the Amendment. Thus today, in this realm of the media, one can sometimes encounter views that are hurtful to one group or another (eg. Accusations that whites are reactionary; that Blacks are incompetent; Coloureds are drunkards, etc.).  It would not be healthy to exclude these views from public discourse and debate, however. This is because, despite their character of being offensive, these are legacies of our history that can only effectively be contested through ideological struggle. Censorship would suppress, but not eliminate them. Thus, driving such views underground in the news media, is not the way we will build a consensus and a culture of tolerance and respect in South Africa. Already, one can note the existence of offensive views about race that are found in cyberspace (chat rooms, some of which are hosted outside South African jurisdiction), while meanwhile mainstream media sometimes tends to ignore their existence (except in extreme cases, such as reporting racist assault, for example). The proposed amendment would drive such unfortunate views even further into marginal realms where they are not contested or exposed. In the process, the South African public as a whole is deprived of knowledge that such views (still) exist in the country, and of the opportunity to respond and show them up for what they are. For these reasons, the exemption of the two associations needs to continue.
7. While the amendment continues the provision whereby the public, rather than the Board seek to initiate classification ex posteriori of publications/films, etc, this does not mean that a publisher/distributort/etc. is free to put out what they like. Instead, the bill squarely puts the onus on the publisher/broadcaster to seek ADVANCE classification (24A.2), in cases where content deals with sexual conduct, propaganda for war, incitement to immanent violence or advocacy of hatred based on identifiable group characteristics (16.2). This is a very wide-ranging provision, covering a huge amount of daily media content.  Worse, even if there is in the end, a continued exemption for industry associations, the step amounts to pre-publication censorship. 
Aside from the administrative burden on both the producer/distributor, and the Film and Publications Board, such a provision is an unjustifiable enfringement on freedom of expression rights in the constitution. This is first because the provisions go further than the limitations expressed in the constitution. Second, it is because it provides for ex ante interventions in freedom of speech. The objective of protecting children, avoiding propaganda for war, etc, can be far better achieved by emphasis on criminal CONSEQUENCES of speech, rather than a compulsory and pre-emptive methodology as prescribed in the bill. In short, the bill should pay more attention to sanctions AFTER the event, and certainly scrap the requirement of absolute submission in advance. A VOLUNTARY advance submission system might be a compromise for the Committee to consider. The basic starting position, however, must be that freedom of speech ought not be subject to limitations (including bans) in advance of publication/broadcast/distribution etc. 
8. Lastly, the bill puts the emphasis on the regulation of content, in particular with the aim of PROTECTING children. Lacking in the draft law is attention to PREPARING children. Indeed, it should be recognised that in a multiple media global content world, there will inevitably be some harmful content that escapes (even for a while) regulation by the South African (or even Interpol) authorities. As a result, it is absolutely critical to complement the PROTECTION focus with one on PREPARATION. The amendment would thus do well therefore to consider making the Film and Publications Board much more proactive on the educational and awareness front. The structure should therefore not spend its energies solely on trying to CONTROL the production and dissemination content; it also needs to engage in MEDIA LITERACY activities about the consumption of content. This is especially in regard to the children whom it seeks to protect. 
9. In the event that the Committee would wish to further discuss these issues, I am available for an oral representation. 
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