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1. Introduction: 
Icasa has done a fair job of trying to define SABC’s license accountability, protect the viability of the public broadcaster, and at the same time as promoting fair competition in the SA broadcast industry. Effectively, Icasa has told SABC: if you want to be free to make money for “public broadcasting”, then we will indeed free up your “commercial” side - but also tighten up on requirements from your “public” side. The SABC had wanted – as it said – to have “flexibility” across the board with its licensing, while in contrast the private broadcasters had wanted to see restrictions across the board. While neither SABC nor private industry have received what they wanted from Icasa, there is overall a fairly acceptable compromise in the interests of both – and also in the interests of the SA public.
However, a number of improvements can be made to the draft licensing conditions. These include: definitions of public service broadcasting and public service commercial broadcasting that are more general in character; reconsideration of the license category for CKI; defining more specifically current grey areas in the licenses; specifications for advertising as regards the radio licenses; re-examining the issue of sufficient distinctiveness between the two forms of broadcasting; and cross-subsidisation. These are discussed below in consecutive order. 
2. Definitions:
2.1 It is a circular, and circumscribed, methodology for the draft licences to define “commercial broadcasting service” as falling within SABC’s “commercial service division”; and to define “public broadcasting service” and that falling within SABC’s “public broadcasting services“.

2.2 The effect of this is to take, without pause, the definitions and rationales of SABC as to which of its stations belong in which division. Here is an example. If one looks at the CKI licence, as an “urban contemporary music” station, there is no real distinction as to how this differs from Metro which is specified as the same format. A degree of Xhosa language (40%) is required in CKI whereas Metro is mainly English. But it is not at all clear that “urban contemporary music” ought in fact to be the business of a “public broadcasting service” in the case of CKI, because the same is also presented as “commercial” in the case of Metro. Surely the difference should be more than simply that the latter station is expected to make profits (for cross-subsiding, inter alia, the former)? Where, one could ask, is the unique “public service” aspect in CKI other than the measure of isiXhosa in this station? One could observe that if the station does not, after all, properly belong in the public service division, and if SABC does not want to put it in the commercial division because it does not see it as a potential money-spinner, then should this station not be given just a temporary licence pending its privatisation or conversion to a kind of community station?

2.3 In contrast to the above example, Icasa – and its licensees – need a clear idea of what constitutes a commercial service, and what a public service. Having general definitions of “public service broadcasting” and “commercial service broadcasting”, i.e. definitions that transcend the specifics of SABC’s case, Icasa will then be a position to assess the sense by which different SABC outlets are best located within the reorganisation of the national broadcaster’s stable. 

2.4 In particular, the basket of characteristics of full “public service” should be spelt out concerning language; news; information and current affairs; education programming; informal knowledge-building; children and drama. Accordingly, if a radio or television station fails to score high across the board for these, it should then not qualify as a “public broadcasting service”. If it is intended that such outlet should become such a service, then the license conditions should be amended accordingly (which is not, as discussed above, the case with CKI). 

2.5 It is further suggested that the dynamic, or logic, of the two types of broadcasting services should be spelled out as part of the definitions in the licenses, thus:

2.4.1 “commercial broadcasting service” means a broadcasting service provided by the Licensee whose logic is primarily based on broadcasting in order to make money; 

2.4.2 “public broadcasting service” means a broadcasting service provided by the Licensee whose logic may entail making money - not as an end itself but only as a means to sustaining the broadcast. 

2.5 The effect of foregrounding this distinction would be to highlight more clearly what kinds of stipulations and obligations are appropriate to each kind of SABC outlet and service. The case for why one station thus receives more obligations, and another less, would be guided in part by how such strictures could impact on the primary purpose – public service broadcasting, or profit-making. 
2.6. Further, without this foregrounding, there is also no clear reason as to why the proposed “public broadcasting service” outlets will not do everything they can (even within the public obligations laid out), to treat money-making  as a core concern. In fact, given their costly obligations, it is even possible that they will be more interested than ever in bottom-line and market-driven programming issues – precisely in order to generate revenue that will add to the overall “pot” of licence fees, government grants and profits coming from the purely commercial platforms. In other words, despite being public services, with appropriate obligations, they could end up behaving – at root - no differently to the commercial services of the SABC. 
2.7. The problem with this scenario is that for the purportedly “public service” outlets to be chasing money through advertisements, even while also fulfilling their obligations, could well lead to a loss of focus. More elite (rather than mass) audiences could be targeted, for example, in order to woo advertisers. In turn, this would generate another problem: competing with the private broadcast industry. Surely, the intention of extant policy and law is that only SABC’s commercial wing should compete with the private sector for advertising. Not both wings. It is indeed the case that everyone (including community radio) will and should compete for audience share (including niches), but this is not the same as all being equally advertising-driven. Public service broadcasting has to be, in large measure, about serving those audiences in whom advertising-based economics have no interest. In South Africa, of course, these audiences constitute the majority. (Public service broadcasting, it can be noted, is also about serving all audiences – of whatever LSM - with a range of content, eg. loss-making radio drama, which may attract only unviable minorities, even in the case of elite audiences).
3. Grey areas in obligations in Public Service Television licenses:

3.1 In terms of the draft license conditions, both the “public service broadcasting” platforms are required to “provide a wide range of programming, in terms of the official languages, that satisfies the requirements of section 6 (4) of the Broadcasting Act”; This refers to: 
(4) The Corporation must encourage the development of South African

expression by providing, in South African official languages, a wide

range of programming that-

(a) reflects South African attitudes, opinions, ideas, values and

artistic creativity;

(b) displays South African talent in education and entertainment

programmes;

(c) offers a plurality of views and a variety of news, information and

analysis from a South African point of view;

(d) advances the national and public interest.
3.2 However, besides for language specifications in the licenses, it is not spelt out what the requirements listed above should actually mean in more meaningful detail – detail which could then be striven towards, monitored and assessed. Without this, the whole licence condition could be just a noble sentiment, rather than an effective regulatory stipulation. 

3.3 In terms of the draft license conditions, both the “public service broadcasting” platforms are also required to “make a “substantive contribution to the achievement of the requirements of sections 8 (d), 8 (e), 10(1)f, 10(1)i of the Broadcasting Act”. 
3.4 The relevant legislation referred to here covers: 
8.   Objectives of Corporation.--The objectives of the Corporation are—

(d) to provide, in its public broadcasting services, radio and television programming that informs, educates and entertains;

(e) to be responsive to audience needs and account on how to meet those needs;

10.   Public service.--(1)  The public service provided by the Corporation must--

( f ) enrich the cultural heritage of South Africa by providing support for traditional and contemporary artistic expression;

 (i) include national sports programming as well as developmental and minority sports.

3.5. Without giving an indication of what is meant by “substantive contribution”, it is likely that this draft condition of the licence will be subject to a wide-range of interpretations. It will thus be difficult for both the licensed stations to adhere to, and for Icasa to monitor. 
4. Grey areas in obligations in Commercial Service Television licenses:

4.1 In terms of the draft license conditions, the “commercial service broadcasting” platform (SABC 3) is required, just like its public service sisters (SABC 1 and 2)  to “provide a wide range of programming, in terms of the official languages, that satisfies the requirements of section 6 (4) of the Broadcasting Act”;

4.2. The same point made in regard to public service stations, SABC 1 and 2, under 3.1 above applies.

4.3 In terms of the draft license conditions, the “commercial service broadcasting” platform (SABC 3) is required, but somewhat differently from its public service sisters (SABC 1 and 2),  to “make a substantive contribution to the achievement of the requirements of sections 8 (d), 8 (e), 11 (1) b and 11 (1) c. 

4.4. Sections 8 (d) and 8 (e) are the same as those for the public service stations, and in this respect, the comments in 3.5 also apply. 
4.5. Sections 11 (1) b and 11(1) c refer to:

11.   Commercial services.--The commercial services provided by the Corporation must--

(b) comply with the values of the public broadcasting service in the provision of programmes and service;

(c) commission a significant amount of their programming from the independent sector;

4.6 In this regard, the vagueness of “substantive contribution” is again a problem, but also compounded by a lack of specificity and helpful detail about what is meant by (b) and (c). Thus, how is compliance with the values to be interpreted, and what constitutes “a significant amount”? The duty of Icasa here should be to give assessable regulatory detail to legislative and policy intent. However, the licences at present do not go further in making the law an effective instrument. 
4.7. There is no clear reason why the draft Commercial license retains reference to independent producers (Section 11 (1) c cited above). But the draft Public licenses make no reference to a similar legal point: (Section 10 h: (h) include programmes made by the Corporation as well as those commissioned from the independent production sector; ). If anything, it should be in regard to the Public services, most particularly, that this thrust (translated into specifics) should be explicitly stated. 

5. Language and local content for Television licenses:

5.1 The language requirements specified for SABC 1 and 2, as public licenses, require very high levels to be reached over 18 months – 80 percent. This, however, may be too onerous for SABC to fund on its current business model (even as amended in terms of the gist of the draft licenses). Icasa should therefore be open to the corporation’s possible representations on this matter. In addition, Icasa should bear in mind as well that SABC is also due to embark on the two new indigenous language regional TV service channels. Should this development come to pass, with an appropriate and viable revenue model, it would alleviate some pressure on SABC to fulfil such extensive language requirements on the basis of its current business modus operandi which is described, understandably, by the corporation as “invidious” in its original license re-application submission. 
5.2 A concern that may be raised is whether the draft licences will lead to a dearth of specifically public service programming in English on television. This is because SABC 1 and 2, as the public channels with appropriate obligations, are required to rise to 80% content in their designated languages. Assuming the remaining 20% is in English, that there is nothing to stop this use of language from appearing only in areas of programming outside of the public service obligations (education, knowledge-building, etc). Likewise, as regards SABC 3, there is nothing requiring it to have English in those programming areas in which there are some public service requirements. The result therefore could be that English-speakers, and those who use English speakers as a lingua franca, would be disadvantaged in terms of receiving public service television content. 

5.3 It is significant to note that this scenario is not the case in radio. Instead, in contrast to television, SAFM - with its primarily English programming - is required to meet high levels of public service content. There is thus a disjuncture between TV and radio in this regard. 

5.4 The license conditions do not mention local content, presumably because these are covered in different regulations. However, it would be appropriate to cross refer to these. 
5.5 It might also be appropriate to indicate, separately, from the license conditions, that the whole question of local content quotas may be revisited. In particular, there is merit in etv’s concern that (even though it originally committed itself voluntarily) it has to carry a 45% load. Now that SABC 3 will presumably be able to get away with 35%, it does seem an anomaly that a wing of the public broadcaster will have lesser obligations than a private player.  Possibly, SABC 3 might have to be raised to at least the same threshold (over a 36 month period?), thereby correcting what is arguably a “mandate” deficit, and also promoting fairer competition. 

6. Radio licences – silence on advertising loads.

6.1 Neither licences for public or commercial radio broadcasting specify advertising quotas. This would thus appear to allow for a blurring in this area between the supposedly distinctive character of public and commercial broadcasting services. It would also seem to allow for unlimited advertising volumes in either type of radio service, which would then go against the legislative point (Broadcasting Amendment Act 2002, that even the commercial services must comply with the “values of the public broadcasting service”. Logically, the values of public broadcasting are not to inundate audiences with advertisements! 
6.2 It would seem appropriate therefore that ceilings are set for the amount of advertising time on SABC radio services, probably with differential amounts appropriate to the particular purpose of commercial or public.

7. General distinctions between obligations for public and commercial services:

7.1 It is noted that both categories of service are not particularly differentiated in terms of having to provide a volume of news. This is appropriate for SABC as a state-owned service which ought to provide some social service. 

7.2 The differences appear to be in two (related) areas: languages, and the add-on public service features. The language requirements are very different, with the logical likely result of reducing production costs for the commercial service (SABC 3) through enabling it to run cheap imported programming in English. 

7.3 As regards the add-on public service features, one can acknowledge differences in requirements between the two television services. These differences are not insignificant – but they are also certainly not huge.  In some respects, therefore, the logical question arises as to whether viewers will be at all aware of the desired distinctiveness of the two kinds of services. There may well be space here for Icasa to widen the field here between the levels of obligations on the two kinds of television services. After all, if both services are doing not too dissimilar levels of public service, the rationale for the distinction between commercial and public would fall away, and they may as well be merged entirely – or SABC sold off and the private sector as a whole given the duty of discharging the obligations. 
7.3 In contrast to television, in radio the differences between public and commercial services are accentuated. The former (especially the full-spectrum services) have extensive requirements for example in information and current affairs, children’s content, and drama. However, the latter appear to be let off the hook almost entirely – only having to do limited news.  
7.4 This appears to be a missed opportunity to require some public service features – eg. informal knowledge building, or information and current affairs, on the SABC’s commercial radio channels. For example, this would seem to be important to me on 5FM, where one can argue that its minority youth constituency ought to be kept abreast of national developments that are outside its immediate community. This service need not compromise the station’s profitability. 
8. Radio conditionalities need spelling out. 

8.1 The licences for both commercial and public radio stations require that the licensed outlet must: 

take reasonable steps to make a substantive contribution to the achievement of the

requirements of sections 2, 3(4), 3(5), 3(6) and 3(7) of the Broadcasting Act and

section 2 of the IBA Act.
8.2. In summary, this point refers inter alia to broadcasting that enriches South Africa and provides, as a whole, educational programming. However, this latter role is not translated into specific obligations or requirements for the commercial radio outlets. Either these outlets should be doing this, or the reference to the “substantive contribution” is inappropriate in their licence in this regard, and the particular reference should then be qualified or dropped. 
8.3 In general, the term “substantive” should be given more substance so that as with TV, it is clear to the stations what they need to do, and how it can be assessed.  
9. Cross-subsidisation:

9.1 Icasa has specified on each licence that cross-subsidisation from public to commercial may not occur. This accords with the legislation, but for the purposes of practical regulation, it needs elaboration. 

9.2 Many private broadcasters have complained about SABC’s advantages of cross-promotion, unique national frequencies for many of its radio stations, bulk- and cross-selling of advertising, and cross-purchasing and re-use of content across outlets. The extent to which these constitute a form of “cross-subsidy” should be explored by Icasa. It should be borne in mind, however, that this reality is also what convergence and economies of scale are all about (cf. SABC’s central “content hub”). Thus, it could be retrogressive economics to curtail such advantages to the SABC. Icasa might consider instead other post-hoc or external mechanisms (such as tighter obligations, or reduced advertising minutes per hour for SABC), which would help even the playing field between the private broadcasters on the one hand, and both SABC’s (convergence advantaged) public and commercial outlets on the other.  
9.3 Icasa should indicate whether the draft licences are based on acceptance of the SABC’s proposed “transfer pricing” mechanism which was presented by the corporation in its original application, as a method to avoid direct cash cross-subsidisation. If so, Icasa should also then indicate what kinds of standards should apply, to ensure that this mechanism represents fair market rates, and further how such transfers should be reported on. Without such elaboration by Icasa, many private broadcasters will have cause to continue to complain, because they will suspect that there could be unfair competition and indeed there will not be evidence to the contrary. 

10. Conclusion:

Icasa has had to weigh difficult and competing imperatives in designing the licences, in a complex and even contradictory broadcasting landscape. The result is a set of license conditions that go a long way to making the SABC more clearly accountable and at the same time assuring its viability yet without compromising the need for fair competition with other players. The points made in this submission are intended to further this result in the interests of transparent and effective regulation in the general interest. 
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