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1. Introduction and outline of oral submission

This oral submission should be understood as a complement to the Freedom of Expression Institute's written submission. It does not seek to repeat the arguments made in this submission: rather it aims to elaborate on numerous points made in the submission, inform the Independent Communications Authority of South Africa of developments with since the FXI made its written submission and respond to issues raised by the SABC in its response to our submission. Therefore this submission will be targeted and focused on particular problem areas.

This submission covers the most recent developments with respect to the FXI's attempt to acquire financial information from the SABC to enable the Institute to develop and recommend particular licence conditions in this hearing. It notes the fact that this information has for the most part been refused. 

Our oral submission then considers arguments made by the SABC in its response to our written submission. The following points are considered:

· The SABC's arguments in favour of largely retaining its current licence conditions;

· The SABC's arguments around the extent of already-existing obligations on it;

· The SABC's arguments that the requirements of s.22 confine Icasa to amend its licences merely to reflect the reorganization of services; and

· The SABC's criticism of the FXI's research on public service delivery with specific reference to SABC radio. 

Specific recommendations are then made around licence conditions, or categories of licence conditions, to address what we consider to be deficits in the SABC's public service delivery to date. However, it should be noted that these recommendations are impoverished by the non-disclosure of much of the information that was necessary to fulfill this undertaking properly.
 
2. The information request to the SABC

In its written submission, the FXI noted that it intended to seek financial information from the SABC to enable it to develop particular licence conditions for the oral hearings, as the finances the Corporation released 'for public consumption' were grossly inadequate. In July the FXI lodged an information request with the SABC in terms of s 18 (1) of the Promotion of Access to Information Act, for the following pieces of information. 
1. Income and expenditure statements per genre of SABC television programming per channel for the past financial year.

2. Income and expenditure statements per genre of SABC radio programming per station for the past financial year.

3. Income and expenditure statements for each SABC broadcasting service for the past three financial years.

4. Income and expenditure statements for SABC news, education and sport departments for the past three financial years.

5. Income and expenditure statements for the following SABC services for the past three financial years: Non-Core Activities, Group Services, Business Enterprises, Technology, and Audience Services.

6. Expenditure on local versus foreign programming by the SABC on all television channels for the past three financial years.

7. Number of hours of television programming produced by the SABC in-house per performance period per channel, for the past three financial years.

8. Hours of television programming on SABC channels repeated for the past three financial years.

9. Cost per hour of input for television programming on SABC channels for the past financial year.

10. Cost of output per member of staff of the SABC for radio and television for the past financial year.

11. Cost per hour per SABC listener and viewer for the past financial year.

12. A breakdown of independent producers commissioned by the SABC, and the amounts allocated to each producer/ production agency, for the past three financial years.

13. Minutes of the finance sub-committee of the SABC Board, for the past three financial years.

With respect to 3, the SABC misinterpreted the meaning of “broadcasting service” by giving a breakdown per division. The FXI seeks instead access to financial statements for each publicly broadcast SABC television and radio station service, e.g. SABC 1, SABC 2, SABC 3, Radio 2000, SAFM, Ukhozi FM, etc. Other information they have denied on the grounds of confidentiality. They also claim in relation to 1, 2, 9, 10 and 11, that they do not expresses finances in this form. In spite of the fact that the SABC is not a government department, and is therefore not required to have an internal appeal system, it offered the FXI an opportunity to make an internal appeal, which we did. In it we  noted that the format of the requests in 9, 10 and 11 employs a standard method in the broadcasting industry to determine the efficiency of a broadcaster. We requested the SABC to state what unit standard it does use to determine efficiency, if it does not express its finances in this form. We also appealed for the refused information on the basis that its grounds for refusal were either not recognised in terms of PAIA or were contestable.

Last week, the FXI then contacted the SABC to ask it to expedite its response as the information was required for the hearing. The Corporation responded on 17 September by stating that '..the appeal panel had not had the opportunity to consider your internal appeal due to the involvement of some of the members on the Appeal Board in the section 22 proceedings. We will revert to you as soon as the Appeal Board have considered your request'. 

As the FXI, we feel that we have been severely prejudiced by the lack of access to the financial information as requested, and the SABC's involvement in the hearings have been used as an excuse to prejudice us further. What is also disturbing is the fact that a number of members of the appeal panel are involved in the hearings, which calls into question the ability of the panel to hear an appeal independently of the SABC's direct interest in the hearing. In fact it will be very tempting for the appeal panel to refuse the appeal simply in order to advantage its own delegation in the hearing.

We draw these matters to Icasa's attention in the hope that the relevant questions can be put to the SABC, so that the final decision-making process about licencing is not adversely affected by the prejudicial behaviour of the SABC towards us on this matter.

3. The SABC's current licence conditions

According to the SABC's application, its '…unique status is already reflected in its existing licence conditions which were renewed in March 2004. Despite the protests by commercial operators and other groups, contained in the representations on the s.22 application, none of these parties articulated their concerns about the SABC's licences during the renewal process. Nor did the authority make any finding that the SABC has not delivered on its mandate to date or that the existing licence conditions are insufficient to allow for such delivery'. It goes onto state that '…Licence conditions need to be applied flexibly so that, if necessary, the public broadcaster can respond quickly to the changing environment. This appears to have been acknowledged by the Authority in setting the SABC's current licences (issued in 1995 and renewed this year), which are formulated in a way that provide the Corporation with flexibility'.

These arguments are disingenuous, as they do not reflect the history behind why the SABC's licences look the way they do. The Corporation's original apartheid era licences were 'grandfathered' for a period of one year when the IBA Act came into effect on 30 March 1994. The SABC then applied for new licences, which were then issued in 1995. The licences dating from this era - and that were subsequently renewed - are really pro-forma licences that lack detail as they were meant to be a stop gap measure until the 1976 Broadcasting Act was replaced by a democracy-era Act that laid the basis for proper licencing: hence the so-called 'flexibility' referred to by the SABC.

The fact that Icasa did not find the SABC guilty of any material contraventions of the licence conditions earlier this year is nothing to boast about, as the SABC barely has licence conditions. The reference to the 'flexibility' built into the 1995 licences is disingenuous, as the lack of detail in these licences had more to do with the lack of a transformed statutory framework for the SABC through which to realize new licence conditions than the commitment of the IBA to 'flexibility'. As far as the FXI is concerned, it has always been the intention of the legislature for the regulator to do away with these legacy of the old order licences and replace them with licences that reflect the objectives of the Triple Enquiry report, the White Paper on Broadcasting Policy and the Broadcasting Act (as amended). 

4. The differences between the law, licences and policies 

According to the SABC's application, Icasa is expected to monitor and enforce compliance with the broadcasting charter. It is also supposed to - as a regulator - receive and review the written instruments by which means the SABC itself complies with its own obligations. These written instruments include the policies, the licence conditions and the code of practice, while the SABC itself determines the content of these instruments. While on the surface, the argument seems attractive, it is unworkable in reality, for a number of reasons. 

As stated above the current licences say very little about the SABC's obligations, and therefore we cannot look to them for much guidance. The Code of Practice does not yet exist, and in any event, it is not at all clear how detailed this Code will be. It is also developed solely by the SABC, with no requirement for public participation or notification to Icasa, which means that its usefulness as an instrument for regulation by an external regulator is in question. The policies are developed by the SABC, and notified to the SABC once they have taken public comment into account and the final version has been approved by the Board (which has taken place). 

Most unfortunately the SABC 'sexes up' the role of Icasa in relation to the editorial policies, stating in the E-TV response that the SABC must prepare and submit written policies to Icasa showing how it intends to comply with Icasa's code of conduct, which then enables Icasa to 'control' a wide range of the SABC's objectives by means of a scrutiny and review of the written policies 'to be prepared and submitted to Icasa'. 

An analysis of the Policies points to the fact that their conditions amount largely to a w`ish list: that is not specific enough, or even binding enough, to amount to licence conditions. In some areas of the Policy, targets are set in action plans that are then reviewed annually by the Board with no outside oversight, except in relation to programming and news. The Board reviews the policies themselves once every five years; no reference is made in this respect to outside involvement in these reviews. This situation is unhealthy, as it makes the SABC an arbiter of its own cause; if it wants to generate more revenue or save costs, all the Board has to do is change the targets, and the regulator will find it very difficult to have recourse in such situations. If the targets clash with the policies, then these can be changed in five years time too by the Board alone. So in effect, the SABC is not being accurate when it states that Icasa will hold it accountable through reviewing the SABC's written instruments, as these instruments are effectively moving targets.

According to the IBA Act, the licence renewal process is governed by very specific conditions, most notably that which enables Icasa to revoke a licence only if the licencee has failed to comply materially with the conditions of its licence. If the targets in the SABC's policies do not have the status of licence conditions, then their non-achievement could not possibly result in the revoking of a licence. Effectively, this renders Icasa powerless with respect to one of its most powerful instruments to correct problems in the broadcasting terrain. The monitoring and complaints department of Icasa will also have a tough time monitoring compliance with the Charter and the Policies, as the precise targets do not exist and where they do, they are subject to constant change.

Another problem with respect to the SABC's approach is its persistent attempt to equate terms with very different meanings. A reading of the SABC's response to E-TV suggests that the former is intent on conflating broad statements of intent, (largely) self-developed and imposed policies, promises of performance (developed through rolling plans approved by the board in compliance with the editorial policies) and licence obligations. This is most evident in their table comparing their 'obligations' to those of E-TV. For instance, SABC compares E-Tv's obligations around childrens' programming - namely a minimum of 16 hours per week, with 20 percent being in languages other than English - with the requirement of the Broadcasting Act for the SABC to '..strive to offer a broad range of services targeting, particularly, children, women, the youth and the disabled', and its commitment in its editorial policies to provide programming for children of different age groups'. It should not take a rocket scientist to see that the SABC has conflated a measurable target with an unquantified, broad objective. The SABC has drawn equally erroneous comparisons in relation to its 'obligations' around information programming, news, languages in programming, and drama. 

The absurdity of the SABC's comparison is particularly evident in relation to drama. In response to E-TV's 4 hours per week in prime time, the SABC presents  - amongst other 'commitments' - an editorial policy commitment that requires it to 'undertake to investigate innovative and creative ways if ensuring that [top quality South African television] dramas are accessible to as wide a range of audiences as possible…'. How on earth is Icasa expected to monitor and ensure compliance with an undertaking to investigate such a matter? 

There also appears to be an assumption on the SABC's part that its statutory 'embeddedness' makes its position unique in that it carries obligations that no other broadcaster carries, overlooking the fact that commercial broadcasters are subject to statutory provisions and policy positions themselves, although they may not be particularised in relation to one service. Yet at the same time, it is true that they are not subject to the same level of statutory 'invasion' as the SABC puts it, as the Corporation is precisely because the SABC - by virtue of it being a public broadcaster - is a creature of statute. They do not want to seem to own their true nature as a publicly founded entity, preferring to see these statutory provisions as 'invasions'. The use of the militaristic term 'invasion' is particularly unfortunate, as it implies an unwelcome takeover by force of publicly elected representatives.

5. The legal issues

S.22 of the Broadcasting Act

On 31 March 2004, the SABC submitted, to ICASA, an application for amendment of its SABC Licences in terms of section 22 of the Broadcasting Act.  Section 22 of the Broadcasting Act, provides:

“(1)  The Corporation must, within six months after the date of commencement of the Broadcasting Amendment Act, 2002, or the conversion date, whichever is the later, apply to the Authority for such amendments to its existing licences as are necessary in order to reflect the reorganisation of the Corporation into the public service division and the commercial service division and its related obligations in terms of this Act and the IBA Act.

(2)  The relevant provisions of the IBA Act apply with the necessary changes to the applications referred to in subsection (1) but, irrespective of the contents of the application of the Corporation, the Authority may impose any appropriate licence conditions which are necessary in order to reflect the reorganisation of the Corporation into the public service division and the commercial service division and its related obligations in terms of this Act and the IBA Act.

Section 22(1) of the Broadcasting Act requires the SABC to apply to ICASA for such amendments to its licences as it considers are:

1.1.1 necessary to reflect the re-organisation (required by section 9 of the Broadcasting Act); and
1.1.2 necessary in order to reflect the related obligations in terms of the Broadcasting Act and the IBA Act (brought about as a result of the re-organisation imposed by section 9).

In essence, ICASA must, in terms of section 22, consider the effect of the SABC’s re-organisation on the broadcasting sector and impose any appropriate licence conditions, having regard to the SABC’s obligations under the Broadcasting Act and the IBA Act.

The SABC apparently regards the current section 22 application as purely formal or mechanical, at the end of which ICASA must simply approve the amendment as submitted by the SABC.   Such an approach is inconsistent with the wording of section 22 of the Broadcasting Act itself, and is inimical to the aims of the legislation as a whole and the role afforded to the ICASA. 

The SABC has repeatedly asserted that the reference, in section 22(1), to “the IBA Act” is mere "drafting surplusage" and was inserted by the draftsman in this provision "ex abundante cautela".  It is a trite principle of statutory interpretation that a statute should not be construed, if it can be avoided, in such a way as to render words superfluous.   It should be noted that the IBA Act, as amended, expressly empowers ICASA to design and implement broadcasting conditions of licence “to give effect to the principles set out in the IBA Act” (and in particular section 2 thereof).  It is clear, therefore, that the Legislature envisaged the imposition of conditions, giving effect to section 2 principles, on the SABC.

The SABC has raised the issue of whether the licence conditions to be imposed by ICASA should, in its words, “particularise the manner in which the SABC complies with its obligations in terms of sections 10 and 11" of the Broadcasting Act.  It asks:

“... are the licence conditions obliged to set out the detail of the programming, thereby illustrating the manner in which the SABC complies with those obligations, or is it sufficient merely for the licence conditions to reflect the obligations as a statement of principle?”

The submission made by the SABC is that ICASA, in relation to the SABC, acts a regulator that simply receives and reviews the written instruments which the SABC itself compiles.  It describes the written instruments as “the policies, the licence conditions, and the code of practice” and states emphatically that it is the SABC itself that determines the content of these instruments.”

This suggests that it is the SABC that must determine the content of its own license conditions.  This submission is clearly wrong.  It is for ICASA to impose such terms, conditions and obligations appropriate to the SABC's licence as it deems fit, not for the SABC to dictate its own license conditions.  

Section 22 itself provides that “(2)  The relevant provisions of the IBA Act apply with the necessary changes to the applications referred to in subsection (1) but, irrespective of the contents of the application of the Corporation, the Authority may impose any appropriate licence conditions which are necessary ...”.  Section 5 of the Broadcasting Act, which provides that ICASA may issue a broadcasting license “on such conditions as it may determine”, puts the question beyond doubt.

What the SABC seeks to avoid is the setting, by ICASA, of a framework of broadcasting content, similar to that contained in the license conditions of other broadcasters operating in South Africa.  

The FXI submits that the SABC's plaintive cry that “it is not for the Authority to prescribe the SABC’s programmes” is a red herring.  It is indeed not for ICASA to tell the SABC precisely which programmes it must broadcast, but that is not what is involved in imposing appropriate licence conditions.  

It is obviously not for ICASA to decree that the SABC must show a programme called Isidingo at 5 p.m. on Thursday afternoon, but stipulating a framework of content, in a license, by which the SABC must abide, does not remove the SABC's right to decide which programmes to broadcast within that framework, or even how to vary programme content.

A framework of content

The SABC seeks a blank cheque; it asks for free rein, suggesting that it is not for ICASA to impose any conditions relating to programming content.  That cannot be accepted, for several reasons:

· The SABC’s request is inconsistent with a proper reading of section 6(5) of the Broadcasting Act.  That provision makes it abundantly clear that the SABC Board must prepare and submit to ICASA certain policies (including the SABC's news editorial policy, programming policy, local content policy, educational policy, to mention but a few), which “will ensure compliance with the Authority’s code of conduct as prescribed and with the Corporation’s licence conditions and with the objectives contained [in the Broadcasting Act]” (emphasis added).  Put differently, the SABC's license conditions, which must be set by ICASA, regulate the SABC's editorial policy, programming policy, local content policy, etc.  The policies to be prepared and submitted must conform to the SABC's license conditions.  There can thus be no doubt that the Legislature contemplated that ICASA could impose conditions relating to programming content and the SABC would be required to match its policies with those conditions.

· Granting SABC's request would be inconsistent with ICASA's duties under the Constitution and the IBA Act.  ICASA, when issuing a license, or considering the application for amendment, must perform its regulatory function with the objectives in section 2 of the IBA Act in mind.  As the appropriate regulator, ICASA must, in terms of section 2(c), ensure that broadcasting services, “viewed collectively” (i) develop and protect a national and regional identity, culture and character; (ii) provide for regular news services; actuality programmes on matters of public interest; programmes on political issues of public interest; and programmes on matters of international, national, regional and local significance.  ICASA could only comply with that duty if it imposes license conditions relating to programming content on all broadcasters in South Africa.  If it did not do so in respect of the SABC, it would be compelled to stand back and watch what the SABC is broadcasting, and then adjust the license conditions of other broadcasters to meet the objectives of section 2(c).  If it did that, in turn, it would be breaching its constitutional obligation to “regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly representing South African society.”

(Notably, the SABC acknowledges the imperatives of section 2 of the IBA Act, yet it focuses only on sections 2(d) and (n) (see page 43 of the application.))

· The SABC's request, if granted, would result in ICASA abdicating its responsibilities and a constitute an infringement of its indedependence.  ICASA, the Constitution and the Icasa Act make it clear, is the independent regulator responsible for the regulation of broadcasting in the public interest.  There is much in the application submitted by the SABC which could be read as a suggestion that ICASA must abdicate its functions to the SABC Board.  Simply by way of example, the SABC submits that it is “the SABC itself that determines the content of these instruments”, and includes its own license conditions as one of those instruments.  Again, that could not possibily be correct.  ICASA is required to act independently and fairly as the regulator and, pursuant to that duty, has been afforded the power to impose such terms, conditions and obligations appropriate to each licence (consistent with the objects and principles enunciated in section 2 of the IBA Act), as it deems fit.

The SABC's independence
The SABC makes much of the fact that section 6(3) of the Broadcasting Act provides that in pursuit of its objectives and in the exercise of its powers, the SABC enjoys freedom of expression and journalistic, creative and programming independence as enshrined in the Constitution.  It asserts that if ICASA imposed any conditions relating to programming content, its right to journalistic independence would be denied.

That submission is hyperbole.  The real purpose of section 6(3) of the Broadcasting Act is to ensure that the SABC, as a public broadcaster, does not become a state mouthpiece.  

The fact that the SABC enjoys journalistic, creative and programming independence in the creation and implementation of the Charter referred to in section 6 of the Broadcasting Act does not mean that ICASA may not, in compliance with its own constitutional and statutory duties, impose conditions relating to programming content which it deems appropriate.

6. Section 4.4 of the SABC's response 

This section speaks largely to section 4.4 in the SABC’s Response (hereinafter referred to simply as the Response) to the FXI’s submission. 

The SABC states the following as what seem to be the general and overall criticisms of Addendum 1 of the FXI’s submissions:

· That the research methodology used is questionable as we relied largely on stakeholder meetings with activist groups.

· The research is dated and used only qualitative and not quantitative means

· The research cannot be reliable or valid because there is no indication of the sampling method

Basing its response on the above the SABC provides the latest RAMS (2003 and 2004) figures to refute some of the statement made in the FXI submission.

To avoid detraction, we will attempt to address the criticisms advanced in the Response within the context of the hearings. We refer the Authority to the book co-authored by Console Tleane and Jane Duncan (2003) Public broadcasting in the era of cost recovery: A critique of the SABC’s crisis of accountability, Johannesburg, FXI. Addendum 1 in the FXI submission was partly drawn from the book. The book resulted from a research study conducted in 2001 and 2002. 

It is worth noting that it was difficult to secure interviews from/with the SABC management. It was only towards the end of the study, and when the writing process for the above book was already underway, that we managed to secure an interview from one manager within the SABC. We reflect this in the book. Perhaps the SABC could have managed to ‘correct’ some of the conclusions made in the book had there been cooperation with ourselves.

Like any other research study, the book is explicit in admitting some of the inherent limitations that are contained in it. One of them is that we used what researchers would term non-probability sampling methods. To be more specific, we employed availability or opportunity sampling for both stakeholder groups and SABC employees. These are accepted methods in social research, and have their strengths and weaknesses just like any other research method or technique. It is therefore incorrect and ill-informed to insinuate that using qualitative, non-probability sampling methods inherently contains possibilities of bias. Research methods are contested, but it is not prudent to argue that the one method is superior to others (Terreblanche, M and Durrheim, K: 1999, Research in practice. Cape Town, UCT Press).

It is also not prudent to privilege quantitative methods over qualitative ones. It is again an established fact that while quantitative methods give a global picture of trends in society or human behaviour they fail to explain these trends in detailed terms. Yet, we agree with those who have observed that “…subtle aspects of human social life that we only know how to describe with words… (cannot be reduced to)
 single, accurate description(s) that we’d all agree on. The use of language and symbols is key characteristic of human beings. How can people and their communication be studied in a meaningful way if we limit ourselves to looking at only those aspects that can be reduced, or simplified, to numerical representations?” (Priest, S.H: 1996: Doing media research: An introduction, pg 6-5: London, Sage Publications). Indeed, we remain critical of the quantitative method’s reductionism. People, and their behaviours, cannot be simply reduced figures and statistics. (Our research was based on talking to people, affording them the platform to express themselves; and not simply and technically compiling them into numbers). In the same breath qualitative methods are strong in assisting us to understand why certain trends happen but are weak in capturing these trends in global terms. Just like methods, techniques and instruments are contested (Ibid). We should therefore be careful to easily pronounce that a particular argument is not ‘true’ because it was developed or arrived at using a particular methods or technique.

Going back to our choice of stakeholders, it is important to also state that research is not a value-free enterprise. This much is again an established fact. The positivist argument about value-free research has long been discredited in the social sciences. Let us therefore agree that the FXI will conduct research that assists it to bolster certain worldviews. In the same way, the SABC conducts research that assists it to advance a certain worldview. The research results presented in the SABC’s response to our submission is therefore a selection of a body of knowledge that is used to bolster a worldview held by the SABC management, and perhaps even the Board. It is not necessarily a reflection of unfettered truth. We were clear, and are still open about the fact that our research reflects the views held by certain categories of citizens, like the SABC’s own workers.

It is true that Addendum 1 is, if we follow the logic advanced by the SABC, ‘dated’. As stated above, the research was conducted in 2000 and 2001. Three issues need to be addressed here. First, a social science research output has at least a five-years lifespan, unless it was a groundbreaking and classical study. This is again general practice. Our study is only a year old. Secondly, the syllogism adopted by the SABC to cast doubt on the findings of the research purely because they are dated is a twisted one. This much we know and acknowledge. Our simple argument is that even if there might have been changes with regards to figures, patterns and also with regards to substantial changes within the organization, some of which are mentioned in the response, the debate should and would still continue with regard to other more substantial findings in the research. Selective ‘picking’ does not take the debate forward. Thirdly, and relating to the latter observation, it is clear from the SABC’s Response that the compilers failed to read the entire Addendum but instead chose to ‘pick’ only a few points. It is then our submission that focus needs to be on the entire set of points made in the submission and not just a few ones. In fact, most of the points made in the Addendum were in fact made by SABC workers.  
One critical point to be made about the research results, upon which we based our submission, is that at the time of conducting the study the SABC was in a ‘downturn’ in revenue terms. It was therefore ‘forced’ to adopt measures that would guarantee that it generated revenue while at the same time ‘attempting to fulfill a public mandate’. 
The SABC recently announced a profit of more than R3 million, after years of loss-making. It should be pointed out that similar situations of loss-making might still arise if the funding situation of the organization is not changed. Reliance on advertising will not help sustain some of the ‘positive’ claims made in the response. Should a loss-making circle recur the organization will not hesitate to adopt the very approaches highlighted in the research; approaches that were not refuted by the SABC when confronted with the information then, and even in its current Response, and which are also contained in our book mentioned in paragraph 4. 
In attempting to deal with the question of its failure to promote local talent the SABC points only to the example of the recent Voice of Choice campaign. It also points at three (3) examples of listeners’ choice of their favourite songs. The attempt, to say the very least, is weak. The SABC should have instead demonstrated the extent to which local music and other entertainment forms form part of the overall, and specific (at station level), programming mix. Using the ‘preferred’ quantitative method, it should have been possible to clearly outline the extent to which there have been any positive developments in this regard. It should have been possible, also, using the qualitative method, to elaborate on the genres (example music forms) that are promoted. Failure to provide this leaves the perception that the SABC fails to promote local talent intact. In fact, the initial license application seems to suggest that the existing quotas need to be relaxed. It would appear that in this case it is a matter of “wish (in the form of license application) reflecting already existing reality.”
It appears that unless more innovative methods are found, adherence to, and even exceeding of, quotas would be the way to go for the SABC. However, another point needs to be added. It would seem that some special focus needs to be developed with regard to what genres of local talent are promoted by the SABC. The example of the Voice of Choice, which seemed to promote pop music amongst young people, needs to be closely examined. While pop music remains the attractive option for most young people it is also important to also promote other genres that in fact ‘talk’ directly to diverse and more deeply rooted forms of music. Collaborations can easily be formed with different initiatives with some of the more imaginative musicians in the country.
Focus on local talent should be extended to other forms of entertainment. Drama is an important vehicle for artistic expression. It should be possible to also look into the extent to which the SABC has managed, or failed, to promote local drama. It would seem that on the whole the SABC will be found wanting with regard to drama, especially for television. While on drama, we need to draw the Authority’s (and broader public) attention to the critical question about the nature of dramas that are on television. For instance, the question needs to be asked whether the orientation and conventions (this term is used mainly by theatre practitioners) in some of the dramas or series, especially on television, reflect South African conventions. Examples of these would be Generations, Isidingo and now lately even Muvhango. Are these ‘real’ South African drams, reflecting a distinct South African convention, or are they informed and talking a cue from mainly American conventions? We believe the latter is true. This area needs to be looked into when considering licensing conditions.
In its response, the SABC claims to have started the establishment of listener groups. Ordinarily, this is good and should be welcomed. We however question the timing of this announcement. We may have failed to pick up this development and in that case it is nobody’s fault but ours. But the fundamental questions are the following: if dedicated media observers like ourselves failed to pick up this important development what then about ‘ordinary’ listeners? Who gets chosen to become members of these groups? If the SABC managed successfully to publicise the ‘public’ meetings for its Editorial Policies why are the listener groups not publicized in a similar manner?
The idea of listener groups is a noble one; one that we have always advocated for even in the book referred to in paragraph 4 above and other past attempts undertaken by ourselves such as Friends of the Public Broadcaster. It is doubtful though if the SABC will be able, given the current political debates surrounding it, to establish listener groups that will be critical and independent of its influence and guide it to become a true public broadcaster. It would seem that the placing of these groups as they are currently constituted (as per the SABC’s response) is far from the ideal. The idea should be followed through in perhaps different ways.
From the above rebuttal of the SABC’s response, and in attempting to ultimately ‘talk’ to the purpose of this submission it should be possible to extrapolate a number of points and develop possible licensing conditions for the SABC, both radio and television. This is done in paragraph 19 below. 
Pursuant to the above it is necessary to develop specific conditions for each station. The reason for this is that stations differ and therefore each station should have conditions that are ‘tailor-made’ for its nature and the kind of listeners that it should serve. Note that we use should deliberately and distinctly to differentiate an ideal from the current situation.
The following are some of the conditions that should be contained in the different SABC licenses. As motivated above, these should be varied and adapted according to the nature and needs of each station:
· All Public Broadcast Service (PBS) stations, both television and radio, should reflect programming that is accessible to listeners and viewers irrespective of their social class. Programmes that cater mainly or exclusively for the middle cases should be minimized. Instead, programmes should be positively in favour of poorer sections of the society. 

· Programmes should reflect the geographic spread of the population. Thirty (30) percent of all programmes (including prime time) in PBS stations should reflect a rural bias.

· All programmes should reflect gender sensitivity, the main purpose being to reverse gender stereotypes that still prevail in the society. Also, all stations should have dedicated awareness raising programmes on gender issues and women empowerment programmes. This should replace programmes that are claimed to be aimed at empowering women while in actual fact are ‘house-wife’ and stereotyping programmes that perpetuate the subjugated and domestic role of women in the society.

· The encroachment of English into African Language Stations should be discouraged. English should only be used when and where necessary and unavoidable.

· PBS stations should cater for people of all ages and not privilege young and upward mobile people at the expense of older people.

· Children’s programming, aimed at complementing Early Childhood Development programmes carried out mainly by the National Department of Education, should be mainstreamed into the programmes of stations and be broadcast at appropriate times for children.

· Each station should have a listener/viewer group, mainly in areas where the station is popular. These groups must be allowed to have independence from the SABC. There should however be formalized working relations with the SABC. Listener/viewer groups will have the following mandate:

To represent listener/viewer interests in relation to the SABC

To advise and interact with the programming team of the SABC with regards to the most relevant and suitable programming formats

To sit in the programming committee of each station

· Each station should have a full-spectrum programming format that informs, educates and entertains. The following should form part of programming for each station, especially African language radio stations:

Drama, which should have at least 30 minutes each weekday 

Documentaries, which should have at least 1 hour each weekday. 

News and current affairs, which should have at least 6 hours each weekday

Children’s programmes, which should have at least 1 and half hours each weekday

· Local music should be diversified. Different genres of local music, as per the nature of a station and its listeners, should be promoted. Also, these music formats should be mainstreamed into prime and non-prime times and not relegated to specialized programmes only. 

· Local dramas and series should reflect local artistic conventions and orientations. Also, the class orientation/perspective of dramas and series should be taken into consideration. Dramas and series should reflect realities under which people live in and avoid reflecting and privileging middle class and foreign lifestyles and aspirations.

· Thirty-five (35) percent of the budget should be spend on local content programming

� Emphasis added





